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This article revisits the controversy regarding how foreigners fare
in U.S. courts. The available data, if taken in a sufficiently big
sample from numerous case categories and a range of vears, indi-
cate that foreigners have fared better in the federal courts than therr
domestic counterparts have fared. Thus, the data offer ne support
for the existence of xenophobic bias in U.S. courts. Nor do they es-
tablish xenophilia, of course. What the data do show is that case se-
fection drives the outcomes for foreigners. Foreigners’ aversion to
U.S. forums can elevate the foreigners’ success rates, when meas-
ured as a percentage of judgments rendered. Yet thal aversion
waxes and wanes over the years, having generally declined in the
last twenty vears but with an uptick subsequent to 9/11. Accord-
mgly, that aversion has caused the foreigners’ “advantage™ to fol-
fow the same track.

1. INTRODUCTION

How do foreigners fare in U.S. courts? This obviously important guestion
influences both law’s content, such as the appropriate extent of federal jurisdic-
tion, and litigation decisions, such as whether a foreigner should risk litigating
in the United States—to say nothing of affecting the country’s image and eco-
nomic well-being or, for that matter, of coloring justice.

Throughout our country’s history, the answer to the guestion has been just
as obvious to many bien-pensants. As James Madison said of state courts, “We
well know, sir, that foreigners cannot get justice done them in these
courts . .. "I And commentary down to the present day deploys the assump-
fion that foreign litigants arrive here at a disadvantage, even in federal courts.2
No one can contest the important fact that, from the country’s origin® to the

b 3 Jonathan Elliot, The Debates in the Several State Conventions, on the Adoption of the
Federal Constitution 383 (Philadelphia, Lippincott 2d ed. 1876).

2 E.g., Kevin R Johnson, Why Alienage Jurisdiction? Historical Foundations and Modern
Justifications for Federal Jurisdiction over Disputes Involving Noncitizens, 21 Yale J. Int’l L.
1 {1596},

3 See Bank of United States v. Deveaux, 9 U.S, {3 Cranch} 61, 87 {1809) (Marshall, C.1) (ar-
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present,# people have believed that xenophobic bias exists. But are they right:
do foreign litigants suffer from such bias in reality?

Some substantive and procedural law and lots of practical considerations
do disadvantage foreigners.S It accordingly may seem reasonable to conclude
that in court some nonlegal bias against them exists too and that it affects out-
comes. Still, no one has offered empirical proof of such bias. In fact, cvidence
to date suggests that xenophobic bias is far from rampant in U.S. courts.

In this article, we shall review the existing evidence and then provide
some new resulis on the “foreigner effect.” But first we give a little background
on empirical legal research in general.

1. BACKGROUND ON EMPIRICAL LEGAL RESEARCH

One would think that academics and lawyers should always have been
concerned with how the law works in actuality. But law in fact has long ignored
empirical methods. The law’s theory, doctrine, and administration sprang from
jogic and intuition, rather than from scientificaily appraised experience.

Today, however, a new era is dawning6 Empirical research—empirical
studics of the legal system’s operation, as distinguished from scientific analyses
introduced as evidence in individual legal cases-—should soon have a revolu-
tionary impact on the law. In particular as to litigation, a new wave ol empirical
study is giving a fresh sense of reality to the field. Moreover, there is a growing
need for further such study, because in recent years anecdotal evidence has cre-
ated a frenzy about the current state of litigation and led to a host of ill-
conceived reform efforts, Before undertaking reform, one should know whether
and to what extent there really is a problem, and then one should realistically
assess the proposed reforms.

guing need for federal jurisdiction to assuage “possible fears and apprehensions” of foreign
suitors).

4 See Austen L. Parrish, Sovercignty, Not Due Process: Personal Jurisdiction over Nonresident
Alien Defendants, 41 Wake Forest L. Rev. 1, 45-47 (2006).

5 See, e, 28 ULS.C. § 1391(<0) (2006) (“An alien may be sued in any {judicial) district.”).

& This background deaws heavily from Kevin M. Clermont & Theodore Eisenberg, Litigation

Realities, 88 Comnell L. Rev. 119, 12529, 137-42 (2002) [hereinafter Litigation Reatities].
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A. Methods of Empirical Research

The social sciences—economics, psychology, sociology, law, and so on—
employ a variety of empirical methods. Empirical methods are those that em-
ploy means for the sysiematic observation of experience in pursuit of inductive
ends. The social scientists either create experience by experiment or find ex-
perience in records, and then they analyze this experience. In analyzing expeti-
ence, the social scientists apply a variety of tools. The most powerful of these—
and the weapon that has enabled a revolution in legal studies—is statistics. Sta-
tistical analysis entails the assembly and organization of plentiful data, which
are almost always in the form of numbers, and analysis of the data to reach con-
clusions.” In the particular arena of legal studies, the statistical research to date
divides into three groups, which differ in their method of data assembly.

First, there arc statistical analyses of published judicial decisions. In a
sense, this group of studies represented a systematization of traditional legal
research. Instead of reporting the fruits of years of subjective reading of opin-
ions that had crossed one’s desk, the legal scholar turned to selecting randemly,
coding tirelessly, and then analyzing hundreds of cases. This new kind of re-
search was a step forward. And it has become much easier to do given the de-
velopment of computerized commercial databases of legal materials. But it is a
very risky undestaking.? On the one hand, judicial decisions represent only the
very tip of the mass of grievances. From that highpoint of actual judicial deci-
sions, 1t is tough to infer truths about the underlying mass of disputes or of what
lies below disputes. On the other hand, published decisions are a skewed sam-
ple of that tip composed of judicial decisions. A rather small percentage of judi-
cial decisions reach publication. This shortcoming is indeed becoming more

7 See generally Exchange, Empirical Research and the Goals of Legal Scholarship, 69 U. Chi.
L. Rev. 1 (2002) (presenting several articles debating the utility and relevance of applying
soctal science nules of inference to empirical legal studies).

& See, e.g., Donald R. Senger, Reginald 8. Sheehan & Susan B. Haire, Confinuity and Change
on the United States Courts of Appeals (2000); Michael E. Solimine, The Quiet Revolution
in Personal Jurisdiction, 73 Tul. L. Rev. T {1998).

% See Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts Publica-

tion in the United States Courts of Appeals, 54 Vand. L. Rev. 71, 75 (2001) (“Understanding

these diverse [determinants of publication] is crucial for . . . legal academics and social scien-
tists who rely upon databases of published opinions to track judicial behavior.”).
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serious. The publication rate even for the heavily published decisions of the
federal courts of appeals has dipped from aimost 50% in 1976 to just over 20%
in 2000.10 This reduced sample is certainly not representative of all judicial
decisions. For example, publication choices skew seriously toward publication
of reversals rather than affirmances: federal courts of appeals’ civil decisions
show an 82% affirmance rate for all appeals from tried judgments, but their
published decisions in comparable cases show only a 63% affirmance rate.!!

Second, the real heroes of empirical research create their own data for
their subsequent statistical analyses.}? They might do this by experimental
work or by archival research. That is, they might, for example, feed a series of
simulated cases to a number of mock juries. Or they might spend months stum-
bling around in dusty court files, and then go out in the field to uncover each
case’s real facts to which the file coldly alludes. These methods have long been
possible, and for just as long they have gone rarely employed. And that situation
will persist into the future. Basically, the reason is that this kind of work is a
drag. It voraciously consumes time and money. Moreover, there is no one to do
it. Law-trained persons are unsuited by temperament and training. High oppor-
tunity cost and low professional reward also disincline them. Non-law-trained
persons are, well, not trained in law. Social scientists have plenty to study that
does not require the courage and effort of venturing into the mysterious realm
of the law.

Third, the most promising group of statistical studies involves analyses of
publicly available, usually governmental, databases.’? One could view this ap-

10 See Kevin M. Clermont & Theodore Eisenberg, Plaintiphobia in the Appeliate Courts: Civil
Rights Really Do Differ from Negotiable Instruments, 2002 U, IlL L. Rev. 947, 968.

11 Seeid. at 969.

12 See, e.g., Hary Kalven, Jr. & Hans Zeisel, The American Jury (Univ. of Chi, Press 1971)
(1966); see also John Kaplan, Book Review, 115 U. Pa L. Rev. 475 (1967) (reviewing
Kalver & Zeisel, supray, Michael H. Walsh, The American Jury: A Reassessment, 79 Yale
1.1, 142 (1969) (book review} (same). Kalven and Zeisel’s book inaugurated the movement
of rigotous empirical legal studies, although the movement has only very recently exploded
in interest. See generally Valerie P, Hans & Neil Vidmar, The American Jury at Twenty-Five
Years, 16 Law & Soc. Inquiry 323 {1991) (assessing the historical impact of that book on le-
gal and social science research).

13 See, e.g., Marc Galanter, Contract in Court; of Almost Everything You May or May Not

Want 1o Know About Coniract Litigation, 2001 Wis. L., Rev. 577, 577 (describing “a low

cost bricoluge strategy of trying to capture, refine, and juxtapose scatiered data already in the
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proach as a way to overcome the limits and risks of published-decision research,
Or one could view it as a free-riding version of the heroic approach. Actually, it
is both, because it yields valid results by feasible means. Broad and growing
databases are available at no cost. Access is easy, especially given the internet’s
ever-increasing power. Inexpensive but sophisticated commercial statistical
software now exists, rendering the analysis step easier. In short, everything is in
place for an explosion of empirical work. So it is this group of statistical studies
that should have the biggest impact on the law.

One ready source of data comprises those gathered by the Administrative
Office of the United States Courts, assembied by the Federal Judicial Center,
and disseminated by the Inter-university Consortium for Political and Social
Rescarch.!4 These data convey details of all cases terminated in the federal
courts since fiscal 1970, When any civil case terminates in a federal district
court or court of appeals, the court clerk transmits to the Administrative Office a
form containing information about the case. The form inchudes, inter alia, data
regarding the names of the parties, the subject matter of the case (the form dis-
tinguishes among many subject matter categorics, meluding specific branches
of coniract, tort, and other areas of law), the case’s jurisdictional basis, its origin
in the district (as original, removed, or transferred), the amount demanded, the
dates of filing and termination in the district court or the court of appeals, the
procedural stage of the case at tetmination, the procedural method of disposi-

public domain™); Kuo-Chang Huang, Mandatory Disclosure; A Controversial Device With
No Effects, 21 Pace L. Rev. 203 (2000).

14 See 11 Admsin. Office of the U.S. Cowrts, Guide to Judiciary Policies and Procedures trans-
mittal 64, at II-18 to -28 (Mar, 1, 1985} {district court), 11 Admin. Office of the ULS, Courts,
Statistics Manual ch. I, at 7-43 (June 1989} (court of appeals;. Tor a complete description of
the Administrative Office database, see Inter-university Consortium for Political and Social
Research, Federal Court Cases: Integrated Data Base, 1970-1997, ICPSR 8429 (1998). For
casy access {o part of this database, see Theodore Eisenberg & Kevin M. Clermont, Judicial
Statistical Inquiry, at hitp://empirical law.comnell.edu (last modified Sept. 20, 2002), which is
discussed in Theodore Fisenberg & Kevin M. Clermont, Courts in Cyberspace, 46 J. Legal
Educ. 94 (1996). For a more detailed discussion of this database’s strengths and weaknesses,
see Kevin M, Clermont & Theodore Fisenberg, Do Case Ouicomes Really Reveal Anything
About the Legal System? Win Rates and Removal Jurisdiction, 83 Comell L. Rev, 581, 385-
87 (1998) [hereinafter Removal]; Frank B. Cross, Comparative Judicial Databases, 83 Judi-
cature 248 (2000); Kimberly A. Moore, Judges, Juries, and Patent Cases—An Empirical

Peek inside the Black Box, 99 Mich. L. Rev. 365, 380-83 (2000
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tion, and, if the court entered judgment or reached decision, the prevailing party
and the relief granted. Thus, the computerized database, compiled from these
forms, covers all of the millions of federal civil cases over many years from the
whole country.

In the aggregate, the Administrative Office data appear reliable.ls Still,
data of such vast coverage, gathered under sometimes confusing instructions,
must involve minor gaps and misclassifications. Many different people entered
the data over an extended period, although this dispersion at least would neu-
tralize mistakes and biases. Also, the standards for coding have changed over
time, which necessitates careful attention. Only in fiscal 1979 did the Adminis-
trative Office start to record which party prevailed by judgment in the trial court.
In fiscal 1986 it began to indicate meaningfully the citizenship of the two prin-
‘cipal parties in diversity cases as well as their corporate or individual status.

When working with outcomes, one faces a ditficulty in dealing with for-
mal wins. This database records only formal outcome, as in judgment for plain-
Hff or defendant. So a formal loss, which may have been worthwhile for the
plaintiff because of its deterrent effect or other long-run benefit, counts as a loss.
And a formal win, which may have resulted in an unexpectedly small or eco-
nomicaily insufficient recovery, still counts as a win. Nevertheless, formal out-
comes, especially when averaged over all cases for many years, can tell the re-
searcher quite a bit,

Yet another difficulty lies in limiting the focus to technical judgments.
Most lawsuits do not make it all the way through hitigation. Most litigated cases
settle or terminate in some manner, short of judgment, that prevents ascertaining
the winner from afar. Indeed, most grievances do not even become lawsuits,
Many grievances are abandoned, claims satisfied, and disputes settled. Thus,
harmed persons abandon or settle the overwhelming majority of grievances at
some point along the line.l6 Nevertheless, remember that the set of judgments
in the database comprises much more than trial outcomes. For Administrative
Office purposes, judgments might be the result of adjudication, consent, or de-
fault, although they normally do not include voluntary dismissals or dismissals
for lack of prosecution. Again, then, although the researcher must keep the

15 See infra note 52,
16 See Kevin M. Clermont, Principles of Civil Procedure § 2.3 (2005).
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data’s limitations in imind, the study of judgments can yield much information.

Most upfortunately, the Administrative Cffice data do not contain many
other things one would like to know. They show no particulars of each lawsuit,
For example, although the clerks’ form distinguishes among many subject-
matter categories, including branches of tort such as medical malpractice and
motor vehicle, it does not distinguish among types of c¢laims within the catego-
ries. This failing is an important limitation, because outcomes depend heavily
on the type of case. In any study, one must control for the case category. But
one would always like to control on a finer level than is possible. More gener-
ally, these data are just a bunch of codes about a limited number of case features.
This situation restricts what one can study about the legal system, and surely
malkes nisky any behavioral inferences one might draw therefrom. But the Ad-
minjstrative Office’s data are markedly better than nothing.!7 Finally, other
databases do and will exist for the study of other legal matters.

B. Selection Effect

1. Settlement’s Effect on Win Rates

As just suggested, a basic fruth is that settlement is numerically much
morte important than actual litigation. Yet empirical research tends to focus on
the readily observable, and litigation is much more observable than seitlement.
Indeed, judgment is the most observable feature of litigation. Therefore, the
popular form of recent empirical studies involves examining the parties’ success
m obtaining judgment after lifigation, thus studying the system’s output while
largely ignoring the hidden but variable composition of its input.

Not only are such judgment data readily available, but they intuitively ap-
pear to be full of meaning as weil. An analyst usually uses win-rate data to get
at some underlying factor affecting outcome generally, such as some substan-
tive or procedural rule or some nonlegal factor favoring one side or the other in
the set of all disputes.!$ Yet this inferpretive step based on win-rate data can

17 “It is easy 1o lie with statistics, but casier to lie without them.” Frederick Mosteller, quoted in
Time, Aug. 7, 2006, at 23.

18 A disturbing example lies in In re Rhone-Poulenc Rorer Tnc., 51 F3d 1293, 1298-300 (7th

Cir. 1995), in which Chief Judge Posner used the defendant drag companies’ 92.3% win rate

in thirteen prior cases brought by other hemophiliacs to justify denial of class-action status to
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easily lead the analyst astray, because win-rate data inherently entail near-fatal
ambiguity.”

The ambiguity arises from the selection effect of the settlement process,
whereby the parties’ selection of which cases to push into and through litigation
produces a biased sample from the mass of underlying disputes.)® More spe-
cifically, disputes and cases that clearly favor either the plaintiff or the defen-
dant tend to settle readily, because both sides can save costs by settling in light
of their knowledge of the applicable law and all other aspects of the case. Diffi-
cult cases [alling close to the applicable decisional criterion tend not to settle,
because the parties are more likely to disagree substantially in their predicted
outcomes. These unsettled close cases fall more or less equaily on either side of
the criterion, regardless of the position of that criterion and regardless of the
underlying distribution of disputes. Thus, even if, say, the legal criterion, such
as strict lability, highly favors plaintiffs, one might not observe a plaintiff win
rate well above 50%. Instead, case selection will leave for adjudication a resi-
due of unsettled close cases, which consequently exhibit some nonextreme
equilibrium win rate.

As a consequence of this case-selection effect, the win rate might reveal
something about the set of adjudged cases, a universe dominated by close
cases—but it reveals little about the underlying, variegated mass of disputes and
cases, and indeed little about the litigation process’s treatment thereof. More-

over, any distinction between two streams of cases, such as medical malpractice
and patent infringement cases, should lead to no difference in adjudicated win
rafes as long, as the parties evaluate the cases without systematic inaccuracy.

Indeed, under simplifying assumptions, and as a limiting implication,
case-selection effect theory suggests a trial win rate of 50% for both streams.
But actually the theory does not predict any universal win rate, or even that two
streams’ rates will be precisely the same. Reality is too complicated to produce
a 50% win rate. So, what factors might lead to win rates different from 50%?
There are three types of such factors.

the hermophiliac plaintiffs in the case at bar, See generally Joel Best, Damned Lies and Statis-
tics 162-66 (2001) (contrasting cynical approach to statistics with naive approach to statis-
tics).
19 For background material regarding selection effect, see sources cited in Rernoval, supra note
14, at 588 n.21:
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First, different stakes to the parties is the most common explanation of
win rates that depast from the idealized predictions of case-selection effect. The
doctor whose reputation may be harmed will have more at stake than the dollars
that one injured patient seeks. The company defending a product liabifity action
will have more at stake than the money sought in the particular case. Such dif-
ferential stakes may make defendants more willing to setile the plaintiffs’
stronger cases, and so lead to plainiffs’ win rates lower than either 30% or
whatever other level one expects absent the differential stakes. Analogously,
greater stakes to plainiiffs may raise their win rates.20

Many other factors are of this contextual type, in that they all constilute
real~world complications that alter the cconomic model’s simplified asstmp-
tions and consequently its purified predictions. Ulustratively, for a stream of
cases in which the main dispute concerns damages based on clear liability, ob-
viously the win rate would increase. Simlarly, differences in the two sides’ ac-
cess to information and competence in forecasting would atfect the win rate. Or
if the two streams of cases under study differ in costs of litigating or in awards
upon winning, win rates would not equalize.

Second, another type of powerful explanation of aberrant win rates would
be the parties’ mutual misperceptions about the prevailing standard of decision.
If the parties perceive the adjudicator to be favorable to the plaintiff, but the
adiudicator turng out not to be, then the supposedly close cases would furn out
to be losers and the win rate would drop. Similarly, if the adjudicator appears to
be neutral, but tums out to be unfavorable to the plaintiff, then the win rate
would drop. Imagined biases or unperceived biases of the adjudicator therefore
affect win rate.2!

The direction of the effect on win rate is opposite to the misperception. A
suppressed win rate might not mean that plaintiffs suffer a disadvantage, but
merely that plaintiffs are not as advantaged as the parties think. A slanted win
rate might therefore mean almost the opposite of what it seems to mean, This
complexity adds a cruel twist to win-rate data’s inherent ambiguity.

20 See, e.g., sources cited id, at 389 n.25,

21 See Kevin M. Clermont & Theodore Eisenberg, Trial by Jury or Judge: Transcending Em-
piricism, 77 Cornell L. Rev. 1124, 1131-32, 1156-57, 1170-72 (1992) {hereinafler Jury or
Judge} (discussing the role of attorneys” misperception of both jury performance and the “ad-
judicator’s standard of decision™).
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Third, average strength of the cases is a type of factor different in kind
from the contextual factors and from misperception. This factor draws on the
reassuring thought that a stream of stronger claims should have a higher win
rate than a stream of weaker claims. The claims’ strength could fie in favorable
facts or in an easy legal criterion, or it could result from unevenly matched ad-
versaries or from a biased adjudicator. In other words, case-selection effect is
merely a tendency to remove meaning from outcome data, but it may not com-
pletely do so.22

Generally, the factor of case strength is at play throughout the dispute-
resolution process. At the earlier termination stages, this factor enjoys greater
influence. But its weight tends to diminish as settlement weeds out the cases, so
that in trial data this factor has largely bul not completely disappeared. In other
words, given the tendency of clear cases to drop out as litigation progresses,
win rates at the various pretrial stages progressively close in on a nonexireme
trial win rate. Stiil, a strong positive correlation exists between win rates on
pretrial motion and at wial. 2} Also, win rafes for settlements and for judgments
seem to correlaie.24 In sum, there exists what may be called a refraction effect:
in the progress of litigation, a case stream’s win rate usually approaches some
nonextreme trial win rate.25 The trial win rate may not convey much meaning
by itself, making it often dangerous to work only with trial data. Nevertheless,
thanks to the refraction effect, the trial data’s meaning becomes clearer as one
tracks back to the mass of underlying cases and disputes, and so one can infer

22 See Daniel Kessler, Thomas Meites & Geoffrey Miller, Explaining Deviations from the
Fifty-Percent Rule: A Multimodal Approach to the Selection of Cases for Litigation, 25 J.
Legal Stud. 233, 244-45 (1996); Joel Waldfogel, The Selection Hypothesis and the Relation-
ship Between Trial and Plaintiff Victory, 103 I. Pol. Econ. 229, 232-35 (1995).

23 See Theodore Eisenberg, The Relationship Between Plaintiff Success Rates Before Trial and
at Trial, 154 J. Royal Stat. Soc’y ser. A, pt. 1, at 111 {1991}

24 Sge Theodore Eisenberg, Negotiation, Lawyering, and Adjudication: Kritzer on Brekers and
Deals, 19 Law & Soc. nquiry 275, 292-93 & n.64 (1994).

25 See Joel Waldfogel, Reconciling Asymmetric Information and Divergent Expectations Theo-
ries of Litigation, 41 JL. & Beon. 451, 471-74 (1998} (providing evidence of refraction ef-

fect). On the disappearance of the refraction effect on appeal, see Kevin M. Clermont &

Theodore Eisenberg, Appeal from Jury or Judge Trial: Defendants’ Advantage, 3 Am. L. &

Econ, Rev, 125, 135 n.19(2001).
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with greater confidence from win rates.2

2. Settlement’s Effect on Data Interpretation

As just explained. our work has shown that one should not expect 50%
win rates.?? Real-world win rates are complicated to interpret, because of the
interplay of the aforementioned factors. Understanding those factors is therefore
essential.

For example, in earlier work we found that transfer of venue out of a fo-
rum favorable to the plaintiff results, despite setilement’s effect, in a lowered
win rate.?8 The plaintiffs’ win rate in federal civil cases is 58% in cases in
which there is no transfer and 29% in transferred cases.29 Interestingly, the
comparable win rate for termination at earfy procedural stages is 73% in non-
transfer cases and 26% in transfer cases, while the comparable win rates at #rial
are 45% and 47%.30 Given settlement’s role in causing win rates to converge
but not to equalize as the litigation process progresses, these two streams of
nontransfer and transfer cases retain the makings of a potentially meaningful
story.

If win rates retain residual meaning, which the settiement process has not
obliterated, the challenge becomes to tease out the residual meaning in win-rate
data by removing the inherent case-selection ambiguities—thereby isolating,
say, the remaining implications of the case-strength factor. Careful research and
theorizing can often succeed in overcoming the effect of settlement.

The first step of careful research and theorizing involves making sure that
the comparison is apples to apples. The most useful tool here is regression—a
statistical technique that helps to make the studied cases comparable in kind to

26 See, e.g., Theodore Eisenberg, John Goerdt, Brian Ostrom & David Rotiman, Litigation
Outcomes in State and Federal Courts: A Statistical Portrait, 19 Seattle U. L. Rev. 433, 445-
47 (1996) (showing downward time trend in product liability win rate that is observable in
earlier stages but not at trial}.

27 See, e.g., Theodore Bisenberg, Testing the Selection Effect: A New Theoretical Framework
with Empirical Tests, 19 ). Legal Stud. 337 (1990).

28 See Kevin M. Clermoni & Theodore Eisenberg, Exorcising the Evil of Forum-Shopping, 3¢
Comell L. Rev. 1507 (1995).

29 Seeid. at 1511-12.

See id. at 1520 thi. 1.
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other cases and thus fo neutralize the case-selection effect. 3! Multivariate re-
gressiomn works 1o segregate the independent effects of various variables, such as
year and case category, on win rates. The dependent variable-what one is fry-
ing 10 explain—is whether the judgment is a win or a loss for plaintiff. The re-
gression shouid use a broad set of independent variables—factors that may af-
fect the win rate—as controls. This statistical technique helps to ensure that any
comparison of win rates rests on cases that are as similar as possible.

The second step mvolves formulating the possible explanations of the ob-
served phenomenon and then festing them by investigating additional variables.
For example, if' a possible explanation of a low rate of success is inept counsel,
one might compare win rates for corporate and individual parties, to see if the
observed effect is more pronounced for individuals with their possibly less
qualified counsel. Such a process can eliminate many possible explanations.

The third step involves application of a plausibility screen to the surviving
expianations. Some will just make much more sense than others, fitting better
within the framework of accumuiated experience and knowledge. For example,
seeing lower conviction rates in judge-tried criminal cases (50%) than in jury-
tried criminal cases {80%) probably does not mean that the judges rather than
Juries are overly sympathetic to the accused; instead, case selection is the more
plausible explanation, as criminal defendants with solid defenses tend to prefer
judge trials.3Z Such reliance on experience and knowledge may not sound teo
scientific. That is true. In fact, the preceding two steps were less rigorous than
they may have sounded.

Our poind, indeed, is that this form of analysis is as much art as science.
And it s a difficult and subjective art. For example, surely there would be a
predilection to accept the first plausible explanation, as one works through the
straightforward explanations of case strength before wrestling with the more
indirect case-selection contextual explanations or resorting to convoluted ex-

31 See Kevin M. Clermont & Theodore Eisenberg, Xenophilia in American Courts, 109 Harv. L,
Rev, 1120, 1129-32 {1996} [hereinafter Xenophilia] (discussing the use of multivariate re-
gression o study the effect of party citizenship on outcome). Multivariate regression 1 a sta-
tistical techmigque that quantifies the influence of each of several factors {independent vari-
ables) on the phenomenoen being studied {dependent varigble). See generally Michael O.
Finkelstemn & Bruce Levin, Statistics for Lawyers 350-479 (2d ed. 2001) (applying regres-
sion analysis fo various legal issues). '

32 See Jury or Judge, supranote 21, at 1163-66,
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planations based on parties’ misperceptions. Such predilection is dangerous.
Caveat emptor accordingly applies to this art form.

Along these lines, consider why empirical studies tend to be surprising.
Unlike law and economics, which reassuringly tends to find that the common
law makes sense, law and empirical methods’ studies tend to be shocking. They
tend to upset so-called common knowledge. This tendency is not attributable
only to prevailing ignorance. It is more an effect of the researchers’ motivations
to look for jarring patterns. Researchers see lots of numbers, but they pause on
and later report on the numbers that startle. For example, if jury-tried cases did
spend more time on the docket than judge-tried cases, as most people supposed,
we probably would not have written up our resulis on disposition time.3* Yet
any surprising empirical resuit couid be largely an artifact of the case-selection
effect, and consequently be unrevealing about the realities of the legal system.

Although empirical research can provide valuable insights, the consumer
of empirical research must cautiously verify that the researchers had no axe to
grind, that they truly immersed themselves in the data, and that they explained
their investigatory and reasoning processes in detail. All this requires time and
effort from the user and the researchers. Both art and science demand no less. 34

II. PRIOR RESEARCH ON THE FOREIGNER FFFECT

A. Xenophilia Article

The first empirical foray into this realm was our own 1996 article.3s [t
showed that, for cases the Administrative Office of the U.S. Courts coded as

33 Theodore Eisenberg & Kevin M. Clermont, Trial by Jury or Judge: Which Is Speedier?, 79
Judicature 176 {1996) {hereinafter Speed]. Using the Administrative Office database of fe-
deral civil cases, but limiting our search to sizable tort and contract categories that clearly in-
volved a choice between jury and judge trial, we showed that judge-iried cases last longer
than jury-tried cases over their lives on the docket even though actizal jury trials themselves
proceed twice as slowly as judge trials: the mean judge-tried case spends 735 days on the
district court docket, while the mean jury-tried case terminates in 678 days.

34 See generally Deborah R. Hensler, Researching Civil Justice: Problems and Pitfalls, Law &
Contemp. Probs., Summer 1988, at 55 (discussing problems with the application of empiri-
cal research to public palicy).

35 Xenophilia, supra note 31.
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terminated during {fiscal years 1987-1994 in the federal district courts,3¢ for-
eigners won substantially more than domestic litigants, whether they appeared
as plaintiff or defendant. We referred to the foreigners’ greater success as the
foreigner effect.

More specificaily, in the 92,142 federal actions within diversity and
alienage jurisdiction, we compared the plaintiff win rate across the three types
of actions: domestic plaintiff versus domestic defendant, foreign plaintiff versus
domestic defendant, and domestic plaintiff versus foreign defendant. For judg-
ment by any procedural means in wholly domestic cases, the plaintiff win rate
was 64%. Foreign plaintiffs, however, won 80% of the time. Finaily, when do-
mestic plaintiffs went against foreign defendants, the plaintiff win rate dropped
to 50%. Thus. in a way that was significant stafistically, domestic plaintiffs
fared worse than foreign plaintiffs while domestic defendants fared worse than
foreign defendants.

Before drawing any conclusion, we exhaustively explored all the available
variables and reported the resuits. The foreigner effect was not specific to cer-
tain case categories,3” and did not depend on the procedural route taken to
jadgment,’8 but instead prevailed across the board. Accordingly, the foreigner
effect survived multdple regression-—which controlled not only for termination
year, but also for case category, how the case came into federal court, judicial
circuit, whether the domestic party was a corporation or individual and whether
its state citizenship was in-state or ouf-of-state, amount demanded, procedural
progress, and disposition method.?? Indeed, our reported regressions allowed us
to calculate the approximate change in the chance of winning attributable to a
party’s foreign status, all else held constant: compared to a wholly domestic
case with a 50% chance of the plaintiff’s winning, an apparently identical case
brought by a foreign plaintiff would enjoy a 61% chance, while substituting
instead a foreign defendant for the domestic defendant would drop the 50%
chance of the domestic plaintiff’s winning to 41%.

From these results, we, of course, did not conclude that xencphilia pre-
vails within the U.S. courts. Instead, we embraced a case-selection explanation.

36 (O the situation in state courts, seeid. at 1122 n.10.
37 Seeid. ar 1125-28.
38 See:d. at 1136-39,
39 Seeid. at 1129-32.
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“We believe that the most plausible and powerful explanation for the foreigner
effect is that foreigners are reluctant to litigate in America for a variety of rea-
sons, including the apprehension that American courts exhibit xenophobic bias
and the pecuniary and nonpecuniary distastes for litigating in a distant place.”
The foreigners’ fear of U.S. litigation makes them selective in choosing strong
cases to pursue o judgment. “Foreigners abandon or satisfy most claims and,
presumably, persist in the cases that they are most likely to win. Thus, cases
involving a foreign litigant, as plaintifl or defendant, are usually cases in which
the foreigner has the stronger hand”4 When the foreigners in actuality en-
counter less than the expected bias, they see clevated rates of success, whether
as plaintiff or defendant.

No competing explanation survived. On the one hand, we argued that the
data on close examinration did not comport with other possible explanations,
such as that foreign litigants and their lawyers were substantially more capable
litigants.42 On the other hand, we found circumstantial support for our explana-
tion in a variety of observations based on the data: the systematic differences
between domestic and intesnational judgments in the percentages of the
caseload ferminated at the various procedural stages®® and by the various dis-
position methods,* as well as their mix of jury and judge cases*> and their
differences in case size46 When we broadened the study to inctude nonjudg-
ment terminations and thus more settlements, we found further support mn an
observation that foreign plaintiffs had to go to judgment more often than do-
mestic plaintiffs while foreign defendants obtained more dismissals than do-
mestic defendants.47 Finally, we noticed an analogous effect—an elevated suc-
cess rate due to the party’s aversion fo the forum—by comparing for wholly
domestic diversily cases the in-state plaintiffs’ win rate to the significantly
higher win rate of out-of-state plaintiffs. s

40 Id. at 1133 {fooinotes omitted).
41 1d. at 1133-34 (footnote omitted).
42 Seeid. at 1132-33.

43 Seeid. at 1136-37.

44 Seeid. at 1137-38.

45 Seeid. at 1138-39.

46 See id. at 1140-42.

47 See id at 1139-40.

See id. at 1142-43.
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In sum, the data from fiscal years 1987-1994 showed a strong case-
selection-induced effect of foreigners’ litigation success. But we never said or
implied that anti-foreign bias is nonexistent. “The parties’ strategic behavior,
based on their expectations, could be masking the bias and offsetting its influ-
ence to such a degree that an opposite foreigner effect appears in case outcomes.
But any xenophobic bias that does exist in American courts is perhaps less seti-
ous than commonly thought.”#?

B. Xenophobia Article

The next step in this realm’s empirical exploration was the piece published
by Kimberly Moore, then a professor and now a judge.5¢ Her study looked only
at patent cases in U.S. federal courts. She found that foreigners acquired U.S.
palents at a much brisker pace than they chose to enforce them m U.S. courts.
She therefore acknowledged that the comparatively low rate of enforcement by
foreign patentees supports our theory that foreign aversion to litigating here
creates a strong selection effect.

However, she contended that her data indicated we were wrong about the
bottom line. “The data in this study [by Moore] substantiate the existence of
xenophobic bias in the American courts with American juries in patent suifs.
Clermont and Fisenberg find that American parties win 37% of all cases in
which their adversaries are foreign, while this study finds that American parties
win 64% of such cases in the patent context.”’s! Careful reading of her article
shows her to rely essentially on that 64% datum. So, how to explain its stark
difference with our quoted result?s2 Well, basically, the difference is not so

49 Id. at 1132,

0 Kimberly A. Moore, Xenophobiz in American Cousts, 97 Nw. U. L. Rev. 1497, 1520 (2003).

51 Id.

52 Professor Moore's favored explanation was that our data from the Administrative Office
were inaccurate. She reported that “in a large percentage of the patent cases the Adminisira-
tive Office reported the judgment incorrectly” as being for plaintiff or defendant. 1d. at 1523
She promised, see id. at 1507 n.34, 1522 n.86, 1523 n.90, to expand on this point in an wp-
coming article to be entitled Empirical Studies: Fact or Fiction,

In an eatlier draft of her Xenophobia article, she put that AO error rate, as to who had
won, at a striking 71%. Kimberly A. Moore, Xenophobia in American Courts: An Empirical
Study of Patent Litigation 33 (Apr. 2, 2002} (manuscript, on file with authors). She changed
the stark number into the adjective “large™ in the published version, perhaps in response o

our e-mail pointing out that even randorn entries by clerks around the country would produce

h
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stark, as we can demonstrate in {hree simple steps.

1. (@) To reconcile our results, we first note that she worked with a differ-
ent set of cases. She used an original database that she developed by examina-
tion of court files in federal cases that the Administrative Office had identified
as pateni cases. Her database comprised 4247 patent-infringement cases termi-
nated by fudgment during (seemingly fiscal years) 1999-2000. Her results are
difficult to replicate without access to her data. (b) Next, we note that although
she had acquired information on judgments produced by all types of procedural
devices, she reported results for only the 5% of those judgments that had gone
through trial. 3 (c) We tinally note that she emphasized results only for jury
¢rials. The reason for this narrow focus on the docked tail of the elephant ap-
pears to have been an earlier acquired distaste for jury trials in patent cases,5*
She found that domestic parties won 64% of jury trials against foreigners, but
only 46% of bench trials. She theorized that judges perform better because of “a

about a 50% error rate; so, “a 71% error rate on judgment would have to be wilful, which
would make your upcoming AQ article a blockbuster. Moreover, there is a ton of field work
that confirms the general thrust of the AQ data at least for adjudicated cases.” E-mail from
Kevin M. Clermont to Kimberly A. Moore (Sept. 2, 2002} (on file with authors}.

The significant point is that fast one. Despite minor gaps and misclassifications, the
relevant variables in the AQ data, in the aggregate, appear fo be reliable. See Kevin M.
Clermont & Theodore Eisenberg, Do Case Outcomes Really Reveal Anything About the Le-
gal System? Win Rates and Removal Jurisdiction, 83 Comell L. Rev, 581, 585 & n10
(1998); Theodore Eisenberg & Margo Schlanger, The Reliability of the Administrative Of-
fice of the U.S. Courts Database: An Initial Empirical Analysis, 78 Notre Dame L. Rev, 1455,
1470 (2063) (showing the comparable error rate for tort cases to be under 5%—and that the
error rate drops under 2% il one omits the mystericusly coded but relatively rare “Tudgment
for both” plaintiff and defendant, as we did in our Xenophilia article).

53 The tried cases comprised 119 bench trials (28 involving foreign and deomestic sides) and
104 jury trials (36 involving foreign and domestic sides). See Moaore, supra note 50, at 1512~
13; of, id. at 1313-14 (verifying her jury trial resuit with an expanded data set from 1990-
2000), At two points, she mentioned results of granted summary judgments, id. at 1509-10,
1543 1.150, which are more numerous than irials, see id. at 1512 n.53. But her results are dif-
ficult to reconcile: she reported that foreigners prevailed in 43% of summary judgments, in
£4%, of hench trials, and in 56% of the judgments by those two methods combined.

sS4 See id, at 1549; see also Kimberly A. Moore, supra note 14 {conchuding that some significant
juryfjudge differences do exist in patent litigation); Kimberly A. Moore, Jury Demands:
Who's Asking?, 17 Berkeley Tech. L.J. 347 (2002 (similar). Her critical views of the jury,
relative to the judge, run counter to most empirical research. See Litigation Realities, supra

note 6, at 144-47; see also infra note 56 and text accompanying note 65,
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combination of less prejudice and greater predictability by judges.”ss That is,

juries were at fault. (d) Given her narrow focus, Professor Moore might have

phrased her summary in the following way: “Clermont and Eisenberg find that

American parties win 37% of all [alienage judgments], while this study finds
that American parties win 64% of [patent jury trials in which their adversaries
are foreign].”

2. Unfortunately, that improved summary still compares apples to oranges,
albeit betier-described apples and oranges. Given her focus, the most appropri-
ate comparison with our data would have been with our jury trial result. In that
comer of our article, our reported results were those that appear in Table 1 be-
low, which treats those case categories that offer a choice between jury and
judge. To get a number comparable to hers would require multiplying the for-

eign-plaintiff-versus-domestic-party loss rate and the domestic-party-versus-
foreign-defendant win rate by their frequencies, summing, and then redividing
by total international cases to produce a single percentage. By this calculation
performed on our data, the domestic parties” success rate, when appearing as
plaintifl or defendant against a foreigner, in judgments reached by jury trial
would be 48%, not the 37% that came from all judgmenis.5¢ This higher per-
centage fits with our hypothesis that the foreigner effect should weaken as the
cases approach trial, with the domestic parties’ success rate rising toward 50%,
“arguably because the cases by then are solidly in the hands of’ American law-
yers and have almost survived the settlement process. Yet misperceptions of
bias, especially regarding foreign plaintiffs, seem to preserve some foreigner
effect even at trial.”™s7 In any event, Professor Moore’s summary could then
have said: “Clermont and Eisenberg find thai American parties win [48% of
certain alienage jury trials], while this study finds that American parties win
64% of [patent jury trials in which their adversaries are foreign/.”

55 Moore, supra note 50, at 1511,

56 The comparable number for bench trials in our results would be 44%, representing a stafisti-
cally insignificant difference from jury trials.

57 Xenophilia, supra note 31, at 1136.
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Table 11 Jury and Judge Trials in Twelve Case Categories During FY 1987-1994

Foreign Plaintiffs ~ All-domestic Cases  Foreign Defendunts

Tury plaintiff win rate 61.10 50.63 50.00
Judge plaintiff win rate 72,25 61.32 54.60
Number of jury triais 401 9337 1664
Number of judge trials 418 3653 641

NOTE: This tabie shows that foreigners, over a shert period, outperformed their domestic coun-
terparts in both jury trials and judge trials. ¥ gives the plaintiff win rate and the number of fully
tried cases in twelve case categories that offer litigants a clear choice between jury and judge:
Negotiable Tnstruments; General Contract; Torts to Land; Airplape Personal Injury; Assault,
Libel & Slander; Marine Personal Injury: Motor Vehicle Personal Injury; Other Personal [n-
jury; Medical Malpractice; Product Liability; General Fraud; and Torts to Personal Property.

SOURCE: Kevin M. Clermont & Theodere Eisenberg, Xenophilia in American Courts, 109
Harv. L. Rev. 1120, 1139 {1996 (using Administrative Office data for fiscal years 1987-1994}.

3. However, this refinement of her summary still uses a simplified meas-
ure. She did not compare foreign to domestic plaintiffs when facing a domestic
defendant, and then compare foreign to domestic defendants when facing a do-
mestic plaintiff. She instead tried to combine these two comparisons into the
just-discussed single percentage that compares foreign to domestic litigants.
Although her single measure could sometimes be suggestive, it can also be mis-
leading; it can mislead because it ignores the base rate for wins, a failure that
becomes troublesome if the frequencies of foreigners’ appearances are not equal.
For example, if the plaintiff win rates exceed 50% and #f foreigners appear more
often as defendants than as plaintiffs {both of which have in fact been frue),
then the single conflating percentage will overstate the domestic pasties’ success
rate (and thus understate the complementary foreigners’ success rate). For an
extreme example, if the plaintill win rates for all types of cases are 70% and if
foreigners appear only as defendants, then Professor Moore’s measure would
yield a domestic parties’ success rate of 70%, even though foreigners are actu-
ally performing exactly the same as domestic parties. Thus, her single percent-
age is an oversimplification, and her reported resulis do not permit a direct
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comparison with our results. However, some of her results allow deducing the
direction of the oversimplification’s effect. She gave some win rates for foreign
and domestic patentees and infringers, and she also reported that foreigners are
less likely to enforce their patent rights than Americans.’8 Putting those reports
together shows that her 64% figure considerably overstates the domestic parties’
success rate before juries. Although we accept that her regression showed a for-
eigners’ disadvantage, it is hard to see how big that disadvantage is relative to
our results. Thus, Professor Moore’s results likely support a summary no
stronger than this: “Clermont and Eisenberg find that American parties win
[slightly fewer alienage jury trials than their foreign adversariesf, while this
study finds that American parties [do somewhat better than their foreign adver-
saries in patent jury trials].”

In sum, Professor Moore’s claim to have proven the existeace of xXeno-
phobia in American courts rested solely on a finding that domestic parties do
better than their foreign adversaries in patent jury trials, to some uncalculated
degree. Contrariwise, we had found that foreigners did slightly better than their
domestic adversaries in alienage jury trials more generally, Why is there that
remaining difference in results? We think that the most plausible explanation for
her single difference with all our varied results is that patent cases are unique.*?
Indeed, Professor Moore suggested why patent cases would show this special
offect. She posited a “liberation hypothesis” whereby the jurors’ biases receive
freest rein in complex, difficult, and close cases, and she says that patent cases
arc among the most factually complex of all civil cases.® If patent cases indeed
are unigue, her broader conclusions, those that regard rampant xenophobia or
inferior juries in cases beyond patent litigation, are shaky.

C. Other Work

The most illuminating of other empirical work in this reaim is the forth-

38 See Moore, supra note 50, at 1510, 1527,

59 In past work, we have also attributed her atypical jury results, see supra note 54, to the
uniguencss of patent liigation. See Litigation Realities, supra note 6, at 145 n.136, 143 n. 149

50 See Moore, supra note 30, at 1521-22; see also James Bessen & Michael J, Meurer, Lessons

for Patent Policy from Empirical Research on Patent Litigation, 9 Lewis & Clark L. Rev. 1,2

(2005) (“Patent litigation has been called the sport of kings; it is complex, uncertain, and ex-

pensive.”).
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coming article by three finance professors on the so-called Home Court Advan-
tage.6! Its principal finding, based on methodologies from financial gconomics,
was that share prices in the home stock market fell significantly more for for-
eign corporations sued in U.S. courts than share prices in the home stock market
fel for domestic corporations sued in U.S. courts. This finding that the news of
suit was worse news for foreign defendants than for domestic defendants is
consistent with our theory of a widespread perception of xenophobia in U.S.
coutts.

However, the authors went on to try to explain their finding in terms of ac-
tual existence of xenophobia. They ended by conciuding that “foreign firms are
disadvantaged in U.S. courts.”s2

To reach this conclusion, they developed their own database from the fed-
eral judiciary’s Public Access to Court Electronic Records project {PACER).
Their database comprised 3076 antitrust, breach-of-contract, employment-
related, patent-infringement, or product-liability federal cases filed against a
publicly listed corporation as the first-named defendant during (seemingly cal-
endar years) 1995-2000. They found no significant differences in rates of dis-
missal or settlement. But in the 12% of the cases that went (o judgment by
“trial,"63 the foreign defendants fared significantly worse, with the plamtiff win
rate being 19% against U.S. corporate defendants and 28% against foreign cor-
porate defendants. This result survived multiple regression and other checks.

61 itpal Bhattacharya, Neal Gaipin & Bruce Haslem, The Home Coust Advantage in Inferna-
tional Corporate Litigation (forthcoming in JL. & Ecom Apr 2006), available at
have seen plenty of empitical work. For example, David Benjamin Oppenheimer, Verdicts
Matter: An Empirical Stady of California Bmployment Discrimination and Wrongtul Dis-
charge Jury Verdicts Reveals Low Success Rates for Women and Minorities, 37 U.C. Davis
L. Rev. 511 {2003), was a jury-verdict-reporter study of California state and federal cases
hased on employment Jaw during 1998-1999; it found that womsen and minoritics fared pe-
culiarly badly as plaintiffs in discrimination and wrongful discharge jury trials, as compared
to other kinds of plaintif¥s and to other kinds of employment cases. See generally Kevin M.
Clermont & Stewart J. Schwab, How Employment Discriminasion Plaintiffs Fare in Tederal
Courty1 J. Empirical Legal Stud. 429 (2004),

62 Bhattdcharya et al., supranote 61, at 7, 27,

63 They define trial as a judicial grant of sunvmary judgment, a bench trial, or a jury trial. See id.

at 9-11. These adjudicated cases comprised 381 cases (300 invelved a U.S. corporate defen-

dant, and 81 involved a foreign corporate defendant). See id. at 10 bl 1.
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Interestingly, the authors further found that “the bias is n judge trials, not jury
trials.”64 That is, they located their effect solely in U.S. corporate defendants’
doing significantly better by judicial adjudication. I his seeringly contradicts
the finding of Moore (2003), who found prejudice in the jury.”6

In sum, another article has suggested that trial outcomes disfavor foreign-
ers, to some degree. Again, in our study, we expected {0 see littie foreigner ef-
fect for cases that had made it all the way through the litigation process to trial,
Hut we did find that foreign defendants did very slightly better than domestic
defendants in diversity and alienage trials. Why that difference in resuits? The
explanation perhaps lies in sample sizes and time trends. For a suggestive illus-
tration, our study, which covered the years just before this new arlicle’s cover-
age, found that the foreigners’ overall advantage was decreasing with the pass-

ing years.
IV. NEw RESULTS ON THE FOREIGNER EFFECT

This basic disagreement in the prior research thus poses the question
whether it is xenophobia or xenophilia at work in U.S. courts, or neither. More
precisely phrased, is any existing xenophobia more or less powerful than liti-
gants expect, given that misperception is all that outcome data can reveal? Even
to answer the latter question, it turns out, requires taking a longer (and broader)
view than the prior empirical research has managed. So, to investigate this mat-
ter, we decided to Teexamine our prior results by including more data, expand-
ing the study through more recent years.

64 1d. at 7.

65 Td. at 28 (“In fact, U.S. firms in & jury decision and foreign firms i either a judge or jury
decision have statistically indistinguishable win rates.”). However, the authors here seem ©
have compared jury trials to all soris of decisions by judges (now including dismissals too),
see it thL10, so their finding of a udgefiury rial difference (at least as the ferm “trial” 1s
used in standard legal discourse} may be suspect. [t may be that all their data, taken together,
point merely to dormestic corporate defendants’ doing somewhat better on. granted summary
judgments than foreign corporate defendants (o1 it may be only that grants of summary
judgment are more comnen in domestic Titigation), but the authors did not develop any such

point.
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A, Data

We again furn fo the available computerized data gathered by the Admin-
istrative Office, now going through fiscal year 2005, Since fiscal year 1986, the
clerks” form also specifics whether the two principal parties in diversity and
alienage cases were American or foreign.66 Unfortunately, however, the Ad-
ministrative Office data do not contain many other things one would like to
know, such as particulars about the foreign party.

For this article, our database compuises the 171,710 diversity and alienage
cases, ending in judgment for plaintiff or defendant, that allow calculation and
comparison of win rates for domestic and foreign parties.8? To be precise, the
win rate is the fraction of piaintiff wins among judgments for either the plaintiff
or the defendant, as we dropped judgments coded as being won by both or by
an unknown party.

B. Results

1. Trials: Win Rates and Numbers

Because the recent research has suggested that foreigners fare badly in
federal civil trials, we look first at trial outcomes over the years. Specifically,
we use the Administrative Office’s procedural progress code to study the fully
tried cases. But we consider only the same case categories that we have studied
previously on the differences between jury and judge trial, which are twelve
sizable case categories where litigants have a clear choice between jury and
judge trial.6% It is not the whole universe of cases, but it is a bigger world than

66 Because there is a lag in implementing new codes, especially in data classified by termina-

tion as opposed to filing, we did not include data for fiscal year 1986. Data after fiscal year
2005 are not yet available. Thus, we used data for fiscal years 1987-2005.
For fiscal years 1987-1991, the year end was June 30. Consequently, we present some data
for calendar year 1986 {from the first half of fiscal year 1987). Beginning with fiscal year
1992, the vear ended on Septernber 30. Consequently, we present some data for calendar
year 2003 (from the last three-quarters of fiscal year 2005),

67 We excluded 1388 otherwise includible cases in which the plaintiff or the defendant was a
foreign nation, 443 cases in which both principal parties were coded as aliens, and 7 cases in
which residence data were missing.

68 The twelve case categories are Negotiable Instruments; General Contract; Torts to Land;

Airplane Personal Injury; Assault, Libel & Slander; Marine Personal Injury; Motor Vehicle
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any specific case grouping, such as patent infringement. .

Case-selection theory predicts that any foreigner effect seen in all judg-
ments will diminish as the court’s docket contracts while approaching the stage
of trial. Accordingly, as one can see in Figure 1, there is no clear story regarding

L)

foreigners, whether in jury trials or judge frials. The foreigners’ “advantage” as

scen only in trials was never big but, if anything, has decreased in recent years.

Figure 1. Trial Win Rates by Year
Fary Trial Domestic and Foreigh Win Rates by Year
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Note: This figure shows, by graphing plaintiff win rate for each year, that foreigners do not
substantialiy outperform their demestic counterparts in jury trials or judge trials. it gives the
rales in twelve case categories that offer litigants a clear choice between jury and judge: Ne-
gotiable Instruments; General Contract; Torts to Land; Airplane Personal Injury; Assault,
Libel & Slander; Marine Personal Injury; Motor Vehicle Personal Injury; Other Personal
Injury; Medical Malpractice; Product Liability; General Fraud; and Torts to Personal Property.
Sourcr: Administrative Office data for fiscal years 1987-2005.

Personal Injury; Other Personal Injury; Medical Malpractice; Product Liability; General
Fraud; and Torts to Personal Property. See, e.g., Speed, supra note 33 (including FELA as a
thirteenth category, which does not rest on diversity jurisdiction).
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Thus, the recent research seems misguided in building conclusions on for-
eigners’ supposedly poor performance at trial. In fact, we could instead say that
at least foreign plaintiffs seem to fare slightly betier than domestic plaintiffs, as
Figure 1 suggests over the passing years. But the relatively small number of
trials involving foreigners renders the results volatile. The difficulty in inferring
conchisions has indeed intensified in recent years, for two reasons. First, the
number of cases involving foreigners and going to judgment has dropped
sharply.5? Second, the number of trials, and especially the number of bench
trials, has plummeted.™

Table 2 Jury and Judge Trials in Twelve Case Categories During FY 1987-2005

Foreign Plaintiffs All-domestic Cases Foreign Defendants !

Jury plaintiff win rate 59.76 4932 49.37
Judge plaintiff win rate 70.69 61.05 55.14
Nurnber of jury trials 574 17621 1910
Number of judge trials 305 5962 740

NoTE: This table shows, by compiling total numbers for the whole period, that foreigners gen-
erally outperformed their domestic counterparts in jury trials and Jjudge trials. It gives the plain-
tiff win rate and the number of fully tried cases in twelve case calegories that offer litigants a
clear choice between jury and judge: Negotiable Instruments; General Contract; Torts to Land;
Airplane Personal Injury; Assault, Libel & Slander; Marine Personal Injury; Motor Vehicle
Personal Injury; Other Personal Injury; Medical Malpractice; Product Liability; General Fraud,
and Torts to Persenal Property.

SOURCE: Administrative Office data for fiscal vears 1987-2005.

69 See infra text accompanying notes 75-76.

70 See Ad Hoc Comum. On the Future of the Civil Trial of the Am. College of Trial Lawyers,
The “Vanishing Trial™: The College, the Profession, the Civil Justice Systern, 226 F.R.D. 414
{2005); Litigation Realities, supra note, at 142-44; Marc Galauter, The Vanishing Trial: An
Examination of Trials and Related Matters in Federal and State Courts, 1 1. Erupirical Legal

Stud. 459 (2004) (followed by other JELS sympostum articles); Symposium, Vanishing Trial,
2006 1. Disp. Resol.1,
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Table 2 shows a foreigners’ “advantage” in ils tofals for the whole period.
But if one were to focus on only a few years, one would be apt to jump to a
faulty conclusion. For example, domestic defendants were temporarily outper-
forming foreign defendants at trial for much of the time period studied in the
Home Court Advantage article, inducing its conclusion of xenophobia. A lesson
for empirical researchers is to be especially sensitive to sample size, and fo be
sure to sample a range of years (as well as numerous case categories) before

drawing general conclusions.
2. Judgments: Win Rates

More of the story emerges from an examination of all judgments, rather
than just (rials, rendered in all diversity and alienage case categories. But the
pattern that then appears is varied enough to exclude any simplistic explanation
such as xenophobia or xenophilia in American courts. Case selection seems to
be the only explanation possible.

Figure 2 reveals the importance of time trends. Over the last twenty years,
foreigners’ success rates have gone from being significantly stronger than their
domestic counterparts’ (with the foretgn plaintiffs’ line above the middie one,
and the foreign defendants’ line below) to being indistinguishable. Indeed, the
strong time trend makes suspect any study of short duration, as it might be
showing only a passing phenomenon. Any two separate studies could tell very
different stories, and vet be entirely consistent, simply because they cover dif-
ferent eras, ‘

Our Xenophilia article’s key resuit, for 1986-1994,71 appears as the left
half of Figure 2. Foreigners then were enjoying considerable sucecess, both as
plaintiffs and defendants. But the dominant long-ferm time trend, already at
play, was just becoming insistent when the plaintiff win rate for domestic plain-
1iff versus foreign defendant jumped over the all-domestic plaintiff win rate in
1994, Foreign defendants were then losing more often than their domestic coun-
terparts for the first time since these records were kept. This “jump,” however,
resulied more from the difficult-to-explain diving all-domestic plaintiff win rate
than from an increase in the plaintiff win rate for domestic plaintifl versus for-
eign defendant. Stiil, aithough foreign defendants may appear to have been

71 See Xenophilia, supra note, at 1125 fig. 1.
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holding their own, they in fact were not enjoying the general decline in plaintiff
win rate seen in other types of actions. Meanwhile, there was no denying that
the foreign plaintiffs’ win rate was taking a serious dive,

In Figure 27s second decade, the converging lines tended to level out. Any
striking foreigners” advantage (or disadvantage} had vanished. The smaller
namber of foreigner judgments made their lines ever more volatile. But that
volatility made the converged lines even less inferesting, at least at first glance.

Figure 2. Domestic and Foreign Judgment Win Rates by Year
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Note: This figure shows, by graphing plaintiff win rate for each vear, that in the past foreign-
ers did substantially outperform their domestic counterparts in obtaining favorable judgment,

LR

but more recently the foreigners” “advantage” has all but disappeared.

Source: Administrative Office data for fiscal vears 1987-2005.

In overail totals, the first decade’s results overwhelm the second decade’s:
foreigners, and especially foreign plaintifts, have fared significantly better than
their domestic counterparts. The overall plaintiff win rate for foreign plaintiff
against domestic defendant for the whole duration of data availability has been
74.83%, for domestic plaintiff against domestic defendant 58.66%, and for do-
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mestic plaintiff against foreign defendant 50.35%.72 Multivariate regressions
confirm these differences.

But the convergence over time really remains the big story. Maybe Figure
3 presents a better way to view the time trend. It shows the foreigner effect from
1986 to 2005 by graphing the plaintiff win rate i foreign-plaintiff-versugs-
domestic-defendant cases minus the plaintiff win rate in domestic-plaintiff-
versus-foreign-defendant cases. In other words, it shows the distance between
the top and bottom lines in the prior figure, while it neutralizes the effect of the
diving plaintiff win rate. The bigger that distance, the greater the success that
foreigners are enjoying in judgment outcomes, whether they appear as plaintiff
or defendant. As the distance approaches zero, any foreigner effect is disappear-
ing. Thus, Figure 3 shows the sizable foreigners’
ing over the last two decades,

What do Figures 2 and 3 really mean? Well, basically, that only a reflexive

advantage” dropping to noth-

sort of case selection—and not some fundamental and enduring structural or
cultural cause—could produce such a changeable pattern. Does that mean that
the two figures have nothing else to say? No, because conjecture—when com-
bined with our theory that the anticipated xenophobia in American courts and
the distaste for litigating away from home produce foreigners’ aversion to liti-
gating here (and of course their domestic opponents' reciprocal eagerness to
litigate here)---can take us further in interpreting the time trends shown in these
graphs.

In the 1980s, litigants assumed that xenophobia prevailed, and conse-
quently the outcome data showed foreigners faring well when the courts” bias
proved to be less than expected. But then the Wall came down, and globaliza-
tion became the watchword, so that during the 1990s foreign plaintiffs lost
some of their reluctance to litigate here, and hence they saw a diving win rate.
Even more quickly, foreign defendants, who are more likely corporate or at

72 The subsidiary observations from the Xenophilia article carry over as well o the new data.
For example, over the last two decades, the respective win rates for those three types of ac-
tions that ended by the trial method of disposition are 62.55%, 51.26%, and 50.50%: by pre-
trial motion they are 31.84%, 32.37%, and 26.38%; and so this comparison shows a de-
creased foreigner effect at trial. The percentage of judgments disposed of by the trial method

- of disposition for those three types of actions are, respectively, 16.12%, 20.88%, and 31.79%;
by default they are 35.03%, 25.09%, and 14.84%; and so this comparison suggests that for-
eign plaintiffs and defendants bave strong cases.
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least worldly enough to be subject to suit here, had overcome some of their un-
warranted aversion to suit here (and unwarranted willingness to cave in seftie-
ment), and so they had seen their success rate become less advantageous and
hence more comparable to that of their domestic counterparts. In sum, expecla-
tions of bias had come to better match existence of bias.

After 9/11, foreign plaintiffs and foreign defendants both did significantly
betler in terms of success rate, especially after the lag time necessary for any
influence to affect data such as these on the fermination of cases. Forcigners
again feared litigating here.73 Foreign wouid-be plaintiffs and defendants aban-
doned or satisfied most ciaims, and persisted only in the cases they were most
likely to win. Then, when they encountered Iess than the anticipated amount of
bias, their success rates rose. But with time and the return toward normalcy,
more standard win rates are now reasserting themselves. Such short-term effects
suggest that case selection can be quite effective in driving win rates.

Surely this conjecture sounds a little silly. Our point, however, is merely
that a plausible case-selection story could have produced the pattern observed,
1t is this possibility that strengthens our belief that foreigners” outcomes, com-
ing from a caseload driven by the parties’ perceptions of xenophobia, show pre-
dominantly a case-selection effect. These graphs plot uncontrolled outcome data
and thus exhibit case selection at work, but they do not and cannot prove the

existence of actual xenophobia or xenophilia.

73 See Peter Geler, The New Bias Hurdle: Middle Eastern Clients, Nat'l L.J., May 29, 2006, at
4.
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Figure 3. Combined Foreign Plaintiffs' and Defendants’ Success Rates by Year
{Win Rate of Foreign P v, Domestic D} - {Win Rate of Domestic P v. Foreign D)
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Note: This figure shows, by summing for each year the foreign plaintifls” advantage and
the foreign defendants’ advantage in obtaining favorable judgment, that in the past for-
eigness did outperform their domestic counterparis’ success rates by up to 40%, but
more recently the foreigners’ edge has disappeared or even dropped below (9%,

SourcE: Administrative Office data for fiscal years 1987-2005.

The case-selection explanation becomes even more plausible if we look
beyond this comparison between foreign and domestic litigants. In our Xeno-
philia article, we saw an apalogous effect in domestic diversily cases if we
compared the in-state U.S. plaintiffs’ win rate against U.S. defendants to the
win rate of out-of-state U.S. plaintiffs against U.S. defendants.” The out-of-
staters” win rate was significantly higher. Thus, nonlocals did not fare at ali
poorly, apparently because they were selective about the cases they chose to
litigate away from home.

Now extending the study to recent years, we see a continuation of that pat-
tern, as shown by Figure 4. Although these plaintiff win rates exhibit the typical
decline over the recent decades, the top line representing out-of-state plaintitfs
has stayed consistently above the bottom line for in-state plaintiffs. The lines do

74 See Xenophilia, supra note, at 114243




Plaintiff Win Rate

Qb aitig ik A MAE

not exhibit the convergence or the bumps that we saw in Figure 2 for foreignars’
success rates. In other words, the forces affecting case selection by foreigners
seemingly differ from those affecting case selection by Americans. Case selec-
tion turns on particularistic forces, and they can change rather quickly with time.

Figure 4. In- State and Out-of-State Diversity Partics' Win Ratcs by Year
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e Tpy-State P v, Qui-oi-State D oo Oute-0i=State P v, In-State D

Nori: This figure shows, by graphing plaintiff win rate for cach year in all-domestic diversity
cages, that nonlocal plaintiffs have substantially and consistently outperformed local plaintiffs
in winning favorable judgments. Apparently, because nordocals are selective about the cases
they choose to litigate away from home, they enjoy elevated win rates.

SourcE: Administrative Office data for fiscal years 1987-2065,

3. Judgments: Numbers

Thus, ail seems to be starting to make sense—until one looks at the num-
ber of judgments. Over the last twenty years, there has been a sharp drop in the
number of éiversity and alienage judgments. Table 3 gives the numbers of
judgments by year. The drop for wholly domestic diversity cases relates in part
to such legal changes as the increase in the jurisdictional amount for cases
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commenced or removed after 1988, again given that it takes some time for any
such change to show up in termination data.’’ But the alienage decrease is
steadier and greater.” Looking at other bases of jurisdiction, we can see that
big decreases in judgments do not extend beyond diversity and alienage juris-
diction. But there, the systemm is expertencing the vanishing judgment, similar to
the more widely felt vanishing trial.

To get an inkling of the cause of the dropping numbers, it is necessary to
nole that Table 3 presents enly judgments, not overall caseload. Table 4 shows
the numbers of terminations by year. Terminations comprise not just judgments
for plaintiff or defendant, but all federal cases ending in any manner including
all settlements. It seems that diversity termiinations, as opposed to judgments,
have not decreased. But the drop in alienage terminations at least explains why
alienage judgments are dropping faster than diversity judgments. Note that the
drop in terminations involving foreign litigants could extend well beyond
alienage cases, given that the Administrative Office has chosen to code foreign
citizenship only for that jurisdictional basis and so may be hiding a drop in for-
eigners’ litigaling on other jurisdictional bases.

The overall downward time irends for diversity and alienage cases are so
dramatically strong as 1o mask any smaller short-term effects. Yet those big time
trends remain difficult to explain.  Stil! we can combine Tables 3 and 4 into
Figure 5, which shows the judgment rate, or the number of judgments divided
by the number of terminations. Interestingly, Figure 5 closely resembles Figure
2, 50 that in patlern, over the years studied, the judgment rate has replicated the
plaintiff win rate. Perhaps, then, the judgment rate and plaintiff win rate are
related. As the years passed, the domestic defendants may have come to settle
more of the strong cases against them and thus lowered the plaintiff win rate.
This change has especially impacted the foreign plaintiffs. Unlike foreign de-
fendants, foreign plaintiffs can demonstrate their aversion to suit by staying out

75 Judicial Improvements and Access to Justice Act, Pub. L. No. 100-7G2, § 201, 102 Staf. 4642,
4646 (1988) {codified at 28 U.S.C. § 1332(a) {2006)); see David A. Greher, Note, The Ap-
plication of 28 U.S.C. § 1332(c)(1) to Allen Corporations: A Dual Citizenship Analysis, 36
Va. J, Int'1 L. 233, 241 .38 (1995).

76 Legal changes have some effect here too, such as the 1988 statute’s classifying permanent

resident aliens as state citizens and hence decreasing the role for alienage jurisdiction. Judi-

cial Improvements and Access to Justice Act, Pub. L. No. 106-702, § 203, 102 Stat, 4642,

4646 (1988) (codified at 28 U.S.C. § 1332(a) {2006)).
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of court. Consequently, in the early years the result was fewer foreign-plaintiff
suits than foreign-defendant suits; but the domestic defendants' reluctance to
settle forced the foreign plaintiffs to go to judgment at a much higher rafe and
so produced an elevated plaintift win rate. However, in the later years, as the
perceptions of xenophobia and the domestic defendants’ resistance fo settlement
decreased, all these effects diminished.

In any event, the drops in the numbers of alienage terminations and judg-
ments do not necessarily imply an increasing aversion by foreigners. Other
forces could be dictating the drops, even while the foreigners’ exaggerated fear
of bias could in fact be decreasing. The relatively fewer cases that do not settle
would be the ones that the parties see as close cases. If the foreigners encounter
only the expected level of bias in those cases that go to judgment, they would
see depressed rates of success.

But still the dropping numbers make our story of changes in the foreign-
ers’ aversion harder to believe. One could instead choose to argue that xeno-
phobia took a grip on the nation in the five-year period after 1986, causing for-
'eigners’ terminations, judgments, and success rates to drop like so many rocks
and then stay at the bottom. But is that even plausible? Is it not much more
likely that other forces were driving case selection—and that therefore re-
searchers should be ever more wary of drawing general conclusions about our
legal system based on the skewed samples of foreigners’ terminations and
judgments?
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Table 3; Number of Diversity and Alienage Judgments by Year

Calendar Year Foreign Plaintiffs  All-domestic Cases  Foreign Defendants
1986 2592 8552 2896
1987 2012 9803 2393
1988 1002 11642 1395
1989 658 11854 936
1999 440 10097 614
1991 341 8934 511
1992 334 8985 366
1993 297 8155 344
1994 236 7274 336
1995 284 7287 319
1996 257 7415 282
1997 269 7169 300
1998 240 6698 282
1999 211 6909 239
2000 211 6778 196
2001 220 6594 183
2002 177 7468 165
2003 i71 6502 161
2004 ‘ 155 5187 118
2005 113 4157 108
Toral 10220 157460 12144

Nz This table shows the deamatically decreasing number of diversity and alienage judg-

ments over the last two decades. For fiscal years 1987-1991, the year end was June 36. Con-
sequently, we have some daia [or calendar year 1986 (from the first half of fiscal year
1987). Beginning with fiscal vear 1942, the year ended on September 30. Consequently, we
have some data for calendar year 2005 (from the last three-quarters of fiscal year 2005). We

calculated the above numbers for calendar vears 1986 and 2003 by extrapolation from the

stub years that fiscal year data yield.
Source: Administrative Office data for fiscal years 1987-2003,
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Table 4:  Number of Diversity and Alienage Terminations by Year

Calendar Year Foreign Plaintiffs  All-domestic Cases  Foreign Defendants
1986 7122 36504 17080
1987 5557 44905 13380
1988 3444 52422 9273
1989 2346 52897 5746
1990 1713 50927 4661
1991 1502 59693 6737
1962 1510 48268 2864
1993 1275 50787 211l
1994 1243 44990 2482
1995 1179 42663 2049
1996 1199 46297 1909
1997 1333 50265 1964
1998 1307 58568 1771
1999 1240 56265 1485
2000 1956 46031 1274
2001 1526 47110 1458
2002 1249 51619 1085
2003 1249 51992 1026
2004 1073 60531 965
2005 1101 52843 875
Total 40124 1005577 50195

Note: This table shows the number of diversity and alienage terminations over the last two

decades, as the zlienage terminations plummeted. For fiscal years 1987-1991, the vear end

was June 30, Consequently, we have some data for calendar year 1986 {from the first half of

fiscal year 1987). Beginning with fiscal year 1992, the year ended on September 30. Conse-

quently, we have some data for calendar year 2005 (from the last three-quarters of fiscal

year 2005). We calculated the above numbers for calendar years 1986 and 2063 by extrapo-

lation from the stub years that fiscal vear data yield,

SourCE: Administrative Office data for fiscal years 1987-2065,
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Figare 5. Domestic and Foreign Judgment Rates by Year

Judymeni Rate (number of judgments per termisation)
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Note: This figure graphs for each year the judgment rate, or the number of judgments di-
vided by the number of terminations. It shows that foreign plaintiffs' suits in the past went ail
the way to judgment much more often than did domestic plaintiffs’ suits and especially those
suis against foreign defendants, bui that more recently these differences have all but disap-
peared, Our thanks go to Professor Kue-Chang Huang for suggesting this figure.

Sourck: Administrative Office data for fiscal years 1987-2005.

V. CONCLUSION

The available data, when considered in a big enough sample from numer-
ous case categories and a range of years, indicate that foreigners do not fare
pootly in the federal courts—indeed, they have outperformed their domestic
counterparts. Thus, the data offer no support for the existence of xenophobic
bias in American courts.

What the data do show is that case selection drives the outcomes for for-
eigners. Foreigners’ aversion to an American forum, an aversion that waxes and
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wanes over the years, can elevate the foreigners’ success rates. Consequently,
reseatchers should be wary of drawing structural or cultural explanations from
the changeable pattern of outcome data.




HBARERZRIGE
FETBERTL
Kevin M. Clermont and Theodore Eisenberg #

E . 3k B B E——Myth, Reality & Interpretation

M.
o WEME R EEAR
PNt

kIR REEESHEAEHGEMSFEA




CFmiis E4 5D 253K

rﬂ» ) 1;;:.‘\.3‘ - fﬁd—g—ﬁid‘}\%
——Myth, Reality & Interpretation

EH TR R AR
INIEREH Iﬁt?ﬁ%ﬂ'? — I IR TEER TR A
FERFRAE %l’l}\%\mﬂ|wz\f{ﬁ( ’WT%*’”’EEF\ RPN

{?Ejﬁ}jﬁ?xi HTEEIE RN A A R B , 2 K
i— TERE DEEEHEN R - FRF2IMEA
ﬂ‘u NHEE =R
FOEE FRHTEHE R > FA 1996 g R (1 T i ke, - r s
FEEFEM T EE A B AR ALE B R ER S Kevin M.
Clermont B Theodore Eisenberg & Harvard Law Review #33— &4
Fﬁ EBEEREEIMESS ) R (L FT‘LVF g %"‘“‘ SR izﬁﬁ_
MEREETIEE T BRINS AFaET SMNEATE
@dﬁ%ﬁ-ﬁﬂf[ﬁﬁxﬁ SR RSN T - %ﬁ)\lﬂ SHFH /KB’I
PO S | FTRRA N A R SR R e — B AR
TEISBRIRTR R - SO ERat & HEEESE - HiE i TR
%ﬁﬁ&wﬁv‘@u (logistic regression) » FEPERHLE M ATHEZ BhELES - 180
CEEE AR ?*@)\%4&@1)\252471—:5%;}% R 94 12{F R
FAFrPE PR A R A A BB UIRERE | BUESER I EURS E
Ty r%@)\’x‘;{}}@ | (foremner effect) o
e TN EE B A S R RS WS TN
NHE ) BIFFTE EK@{JW BRI SCE R T SRR
PEELRLVMBRS ) i - RO 53058  BERREF S HAb ] AR

I 4 Kevin M. Clermont & Theodore Fisenberg, Xenophilia in American Courts, 109 !
Harv. L. Rrv. 1120 (1996} «




B A A B2 aiE

(RS WP aml | B EIEE | (case selection
effect) /Ml MIETSR R ERE C EIR A -

R LRSI R ST PR T | oP R BRI Bl
TSRS == FH

— AE S R A ERE PR R R AR
AT+ — DR B E 1986~ 199447 {8 K AL (F 22 1986~2005
GRS R R AR R AT A T AR
" {LAMERE ) (Xenophobia) B4R HEENE A TE R EIE B AURIE

BHTIS - MR SCATE LI R SO
SREGEREEN C MRS ) B TRIMERS L IR A
A ST - EDBNENSEEIAL T B LR IR B3
AR ETEH - SRS AT S0 AT P s A
FE B4R (L SRS T

A EIEAT R R AR SR

THE RN R RS E R B SRR
CUEMHE IS B RRIM A PR - ST R E RIS — 3
AIsEEE » MR 7o o HRRH B ot me

P

FERM AUHONE AL R B AT BB ATIRR
R BETHNRBEER AN —BEERLNER -
R 5 Hom4 RBAPBEIR AL RZBEREE 5 28R

2 % Kimberly A. Moore, Xenophobia in American Courts, 97 Nw. U. L. Riv. 1497
(2003) (A4 RBFFEA 19992000 F 44885 SAVTH R 4% - Fh A BER
BAGIMES 2 %) -




ChaprLiz £ 80 275K

FH kR o B S  EERE R AARAMNAE
FREVE a3 MR B AR Rk - RIPRHTET 0 ESL
RBCAMESMBEE  H LR BEEE RN EE
] SEAR Moko 457 P 03 ZAROR B Bl 9 A B IEAE D -

P RENE TR ) B TR iR
TL’Wﬂﬁ%%M CRLIESMER THE T
B ENEER AR ER DRI R EE
N Eiﬁ%%ﬁﬁii“ﬁﬁfTéin ???fﬂ?ﬁﬁﬂ%fd Q LEIESY:- 81 ﬁﬁfﬁﬁ?ﬁhﬁ*
PRI EE T e AR R = Bk R
mfﬁﬁ%i%% """"" @%%ﬂ ﬂﬁé&&ﬁﬂ&é - BRFEEH
B HAS AR AR O R R R B R

gL~ HEEREREE

SRR 3 EREEE T
Wf?fhﬁdkpﬁiﬂﬂr’F“QHWDMJ%Wﬁ%i a??%%aﬁ? ----- HLZAE 5
PO TANER S s AREIR ) IR TRE S T RRE S
vs-‘ﬂ&@%fﬁ R TARBEES vs B L R SRER
{139 (2) eI - IR m{tﬂh{f Jﬁ%ﬁ }Z%n}¥ﬁiﬁmff\\¥f
R EL AR Z RE R o SIS R E RS By R R R FEGRT R s B
%%ﬁ%iUD%wkfﬁm&ﬁﬁlﬁxﬁ%w&&ﬁﬂm:
u)ﬁ*&&ﬁ TR B A SRS B AR - ASGH R
%MW%Z% EIRERTRAY » R (A AR

ZHT  BEHEE T LU B EE A E

3 % Kevin M. Clermont & Theodore Eisenberg » A7%5 1> H 1143 (“More importantly,
these findings about foreigners in American courts reveal a deeper problem with
knowledge of the legal system. Most observers probably have believed that judgments
run against foreigners in American couris. As usual, even basic descriptive data about
the functioning of American courts was lacking. This Commentary demonstrates the
need to verify, notwithstanding compelling anecdotal evidence, deeply held beliefs

about how the legal system works.”} »



YN A A B AP 2 ik

RS N IERE » SR A CAYEEE - AR DR R TR L

%fwr“ﬂ ”%WJ% RAE A ﬂ?WW%%AIZM
o PR EhAEEE kﬁ@ﬁﬁmmé

&tﬁ%% T T IR HRE SRR TR
B g S 0 R R IR B B AP I ﬂ%ﬁ%ﬁ“?%&;

(Output) » A AR A 2L - ¥ rpﬁﬁj_} ST R SR T
TEE A (input) B2 T rREEH | (dropout) iﬁf%m A y;j@fﬁ\

j\j;?mw{m ?EF'.}/; A7 ﬁ(?’— E& }Jﬁﬁid/@:} ?ﬁ%ﬁm,!/\tl i

frHE AR ’3T$ﬁg$f9“ waﬁi f%éiﬁ“ \LJLA#J Eﬁik ’Hﬂ%&%ﬁ
SREA R AT A 2 (IR ) FOREIEAR S (RLEIPREE T

EEH ) FLILER 8RR ﬁi&ﬂ&iﬁ b BER LA
Ml eI EEE S ERE RS RE T OER AR L

T8 S S A LR R TR
AR BT ER Te e REHERE - (REEHEHEENT
{5 e BE 0 B HET A S AR © ASCPE T I B ESE

AN 7 2 S P R 2 T H TR R CR - B U R

e
FLe A

mhiREz TEGEECE ) WE o HBEIIEER T irERESE
fedsp) FEAERES Y - S ATH S (BIEEY T case
mm@u)xéf’@ﬁﬁf&ifﬁﬁﬁﬁ*fﬁ o AR AR
AT BB BERETETEARAZ FRE - B RE %i)\xjd\
IR T EE MR I TR TR B A DI
T’%T& maﬁ% @@@%w,“@m ’@%WWEA

4 BBz EmiiiE - 4 Donald Witman, Dispufe Resolution, Bargaining, ond
Selection of Cases for Tr zaz’ A Study of the Generation of Biased and Unbiased Data,
17 J. LEGAL STUD. 313 (1988) -

S ORRMF TR vs AR ) BB Aok e 4 R e > 4 Willlam M. Lan-




(F#niz £ 870 #P8

TR TBAZEIGR T BEIINETT « B BRI
%?i“:f[anil - ﬂ’&f%)\mﬂ*’\%fw {‘J-fﬁ UhF ST HE

#“ﬁf:i}a:é&&ﬁ%ﬁ TREE AL AR AR R AU < B AR

"'i_F : ﬁﬁ{ﬁ“"b/s\lﬁ‘ﬁ{fr““ﬁi M%ﬁi—‘ﬁ%i ?ﬁ%%?ﬁﬂéﬁﬁﬁ

7 “ﬁmf\f%ﬁ%@mﬁ’dg ﬁimmp g, nﬂiﬁz{ﬁﬂuﬂﬁﬁ o AR

F e ATaIERR ) BT ﬁﬁﬁﬁa{&%ﬁﬂ%“ﬁrf?fmm ;uﬁ?’-’“’fﬂ
BEE < B t-'i’?j %? ijf H"fifﬂfﬁ"‘" E%EL \E_Eﬁkﬂ z&f‘ bR
W milﬁﬁﬁ“ﬁﬁ/ ﬁéﬁﬁ%iﬁﬁ/\‘&”ﬁ% 7\@“}3 {ﬂ fﬁa THA
%{fﬁg%%ﬁ%#ﬂ?@”‘ ’~1’1ﬁ ’ Hﬁf—aiﬂiimfﬁ?%ﬁ} \k_iﬁf?ﬁfﬁiﬁﬁ
=P ["Ef’\ﬁfﬁi Fh! i i
FrEfRAE 'Fﬁﬁ Zﬁ@%‘a‘/\i °
}iﬁi‘ﬁs’ﬂz_fgﬁﬁﬂ e RS IS A ORI S PR 1
% TERSFIEE (settlement effect) i AE &R - FROT R H &
FEFTEAY R SRR EE ¥ A SRR R B T T I TE R S L R
AR ﬁW{\f%&Wﬁ”%} “this form of analysis is as art as
science |+ TEAREH T &R (D&ta) PIRREEER TISRREE T ) Mk
[FIE53 T IR R B B R SR T AL R SR AT 258 (“Both art and science
demand no less™) 54 f%ﬁjﬁj% RHERRF - MR vl

.....

des, An Economic Analysis of the Cowrts, 141 Law & Econ. 61 (1971); Richard A.
Posner, An Economic Approach to Legal Procedure and Judicial Adwministration, 2 1.
Lecar Stun. 399 (1973) -

6 % George L. Priest & Beniamin Kiem, The Selection of Disputes for Litigation, 13 1.
LEGALSTUD. 1{1984) -

7 4#ldm 4 Theodore Eisenberg, Testing the Selection Effect: A New Theoretical Frame-
work with Empivical Tesis, 19 1. LEGAL Stup. 337 (1990); Kevin M. Clermont &
Theodore Eisenberg, Trial by Jury or Judge: Transcending Empivicism, 77 CORNELL L,
Rev. 1124 (1992); Kevin M. Clermont & Theodore Eisenberg, Do Case Outcomes
Really Reveal Anything Abour the Legal System? Win Rates and Removal Juvisdiction,

83 CornELL L. REV. 581 (1998) -




A AL AL AR

IEEEE > AERSME TS —E R TR | e
HEROR EIY

Y25 ' Such predilection is dangerous. Caveat emptor

accordingly applies to this art form, | °
TR > FE AR T EMER © gl = EER
ariieg J%{ﬁf 7 Hf\’%{%&‘f@u&?\m@ﬂﬁ PREVMNE A FE R ECR
E TG TRR R E R 7 25 R RS R R S T 2 R Y L
S E H’JL]EJEL%-BZ -?é;n}rkﬁﬁ{-{\ T HE A AT
%7{331;\_,, U5 BITEEr—E IR iTel > Fia sl B
‘?*"ﬁ)"fﬁ*é%f"‘%f%sﬁ? ? m,@wf"%{!)\lﬁﬁyﬂl{%’a FRSERCEN TR 5 a8
IBSEEE rAHERE

IhN

&% %WMgﬁ“ﬁﬁme%z>fﬁ R

=y i

T ERELES  WARTIREERRNTSELHL T
TR ST R R R

591

RS

Elsenberg %ﬁ(ﬁdﬁ”‘ Il A
al ana1y31s can mﬂuence not only indi-

L ERREFFEH T empirical lega
vidual cases, but also larger policy questions.  Much room for progress

exists, because misperceptions about the legal system are commeon. ; 10

8 % Kuo-Chang Huang, Mandatory Disclosure: A Controversial Device With No Effects,
21 Pace L. REv. 203 (2000) -

G EAAERBEA AL E LN 0 £ Kevin M. Clermont & Theedore
Eisenberg, Lifigation Realities, 88 CorngLLL, REV. 119 (2002) »

10 Theodore Eisenberg, Empirical Methods and the Law, 95 1. AM. STAT, ASS™N 663, 667

(2000) »




TMRERA LGS

,g;wc ’ {/\ﬁ{ﬁnﬂf"

Studdies 1} fgjzw;
i ﬂﬁ%ﬁgz

HATESE
E@ﬁﬂﬁhuﬂgg
I

%_mﬁﬁgﬁﬁﬁﬁ“*

{1 New York Times * The Economist

ﬁﬁﬁ%%“ﬁmm

(o arpm et B HD) #F5E
AR 2004 IS T 2
Ej} - j—mJoumal of Fmpirical Legal Stud-
B AR
- The Wall

R

| %ﬂdj’;\ Journal of E mpzncal Legal
R
mmﬁff\fxﬂi é?%fkk__—ﬁﬁ ’ﬁﬁﬁ?ﬁﬁ? it
VREHET , BIFIBR R - R R SR
BRI TR SR AR TR e 5
SFHIEHAEREERA - REEARDREY





