LITIGATION REALITIES

Kevin M. Clermontt & Theodore Eisenbergtt

After both summarizing recent empirical work and presenting new ob-
servations on each of the six phases of a civil lawsuit (forum, pretrial, settle-
ment, trial, judgment, and appeal), the authors draw a series of lessons for
understanding and using empirical methods in the study of the legal system’s
operation. In so doing, they generate implications for current and projected
policy debates concerning litigation, while identifying areas that demand fur-
ther empirical work.
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INTRODUCTION

Louis XVI’s journal entry for July 14, 1789, was “Nothing.” The
lawyer who today ignores empirical research risks giving in retrospect
the very same impression.

Law, admittedly, has long ignored empirical methods. Legal the-
ory, doctrine, and administration sprang from logic and intuition,
rather than from scientifically appraised experience, no matter what
Justice Holmes may have implied to the contrary.? But a new era is
dawning. Empirical research should soon have a revolutionary impact
on the law.

We propose in this Article to discuss what the legal community is
beginning to learn about litigation, thanks to the recent application of
empirical methods to legal studies.® Synthesizing our earlier publica-
tions and extending them, we treat the six phases of a lawsuit: forum
selection, pretrial practice, settlement process, trial practice, judg-
ment entry, and appellate practice. For each of these phases, we offer
three perspectives: First, we overview the legal landscape of that
phase, while also providing a graph of new descriptive but unanalyzed
data as a snapshot of that phase—for example, a time trend in the
selection between state and federal forums. Second, summarizing
some prior work, published by ourselves or by others, we illustrate the
insights that empirical analysis can give into the realities of that
phase—for example, the sizable effect of forum on outcome. Third,
we draw from that work some lessons for understanding and using
empirical methods in the study of the legal system’s operation‘—for

1 See Duc pE CAsTRIES, LE TESTAMENT DE LA MONARCHIE: L’AGONIE DE LA Rovautt
192-93 (1959). But ¢f. Interview by Francois-Xavier de Guibert with Paul Girault de Cour-
sac & Pierrette Girault de Coursac, in PAuL GIRAULT DE COURSAC & PIERRETTE GIRAULT DE
Coursac, ENTRETIENS sUR Louis 16, at 144-45 (1990) (explaining that, in actuality, this
much maligned monarch was noting only that there had been no hunt that day).

2 See O.W. HowMes, Jr., THE CommoN Law 1 (Boston, Little, Brown & Co. 1881)
(“The life of the law has not been logic: it has been experience.”). But ¢f. O.W. Holmes, Jr.,
The Path of the Law, 10 HArv. L. Rev. 457, 469 (1897) (“For the rational study of the law the
black-letter man may be the man of the present, but the man of the future is the man of
statistics and the master of economics.”). For a discussion of Holmes’s approach to legal
reasoning, see generally Thomas C. Grey, Holmes on the Logic of the Law, in THE PATH OF THE
Law AND ITs INFLUENCE: THE LEGACY OF OLIvER WENDELL HOLMES, JR. 133 (Steven J. Bur-
ton ed., 2000).

8 See generally Bryant G. Garth, Observations on an Uncomfortable Relationship: Civil Proce-
dure and Empirical Research, 49 Ara. L. Rev. 103, 105 (1997) (advocating “empirical research
about civil justice”); Symposium, Empirical Studies of Civil Procedure (pts. 1 & 1I), Law &
Contemp. ProBs., Summer 1988, at 1 (presenting a variety of empirical insights on proce-
dural issues), Autumn 1988, at 1 (same).

4 See Theodore Eisenberg, mpirical Methods and the Law, 95 J. AM. STAT. Ass’N 665,
665 (2000) (distinguishing empirical studies of the legal system’s operation from scientific
analysis used in individual legal cases), reprinted in StaTisTICS IN THE 215T CENTURY 179, 179
(Adrian E. Raftery et al. eds., 2002).
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example, a taxonomy of the various empirical methodologies along
with their powers and limits.

I
ForuM: HEREIN OF METHODOLOGY

A. Forum Selection

“The name of the game is forum-shopping,” as we (and countless
lawyers) have observed elsewhere.® In the American civil litigation sys-
tem today, few cases reach trial. After perhaps some initial skirmish-
ing, most cases settle. Yet all lawsuits, regardless of their ultimate
disposition, entail forum selection.

In our earlier article, Exorcising the Evil of Forum-Shopping, we
sketched the big picture along the following lines.® We began by con-
sidering the individual case. The plaintiff’s opening moves include
shopping for the most favorable forum, be it some state or the federal
system and be it any particular place within the jurisdiction. Then, we
noted, the defendant’s parries and thrusts might include some forum-
shopping in return, possibly by removal or by a motion for change of
venue.” Forum is worth fighting over because outcome often turns on
forum, as we shall soon show. When the dust settles, the case does
too—but on terms that reflect the results of the skirmishing. Thus,
the fight over forum can often be the critical dispute in the case.

When we cumulated these tendencies systemically, we observed
that forum selection is very important not only to the litigator, but
also to the office lawyer drafting contracts with an eye toward possible
future litigation.® Not surprisingly, there exists an entire treatise de-
voted to the subject of forum selection.® Then, once in litigation, the
parties frequently dispute forum.!¢ Litigators deal with nearly as many
change-of-venue motions as trials.!! Thus, forum selection is a critical
concern of the legal system.

Now consider some new data on removal, as presented in Figure
1.12 Although the overwhelming majority of all cases are, of course,

5 See Kevin M. Clermont & Theodore Eisenberg, Exorcising the Evil of Forum-Shopping,
80 CorNELL L. Rev. 1507, 1508 (1995) [hereinafter Forum-Shopping]. It appears that policy-
makers are joining the forum-selection game, as demonstrated by how the fighting over
the Patients’ Bill of Rights legislation has come to center on the question of federal or state
forum. SeeJess Bravin & Milo Geyelin, Patients Face New Limits Under Compromise Bill, WaLL
St. J., Aug. 3, 2001, at A8.
6 Forum-Shopping, supra note 5, at 1508-09.
7 See id. at 1508.
8  See id. at 1508-09.
9 RogerT C. CasaD, JurispICTION AND FOrRUM SELECTION (rev. 2d ed. 2001).
10 See id. § 1:02 (discussing specific cases involving disputes over forum).
11 See Forum-Shopping, supra note 5, at 1509 & n.3.
12 We describe the source of these data infra text accompanying note 43. We elimi-
nated asbestos cases from the Northern District of Ohio in 1990 to avoid the distortion
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initiated in state courts,'® a surprising number of those cases are re-
moved to federal court.!* The obvious story is one of forum selec-
tion.'> Within that story, however, is a surprising time trend. The
graph shows removal rates over the thirty-year period for which com-
puterized data exist. The upper line shows the proportion of diversity
cases that originated as removals. The lower line shows the propor-
tion of those removed cases that the district court remanded. The
obvious removal story, when altered to account for these time lines,
suggests the possibility of increasing abuse of removal as a forum-se-
lection device, a story that nicely conforms with anecdotal
impression.'6

B. Forum Effect

What is the effect of forum selection on the outcome of cases?
Practitioners and policymakers alike obviously have interest in this
question. We previously used empirical methods to investigate the ef-
fect of forum both in the context of removal from state to federal
court!” and in the context of transfer of venue between federal district
courts.'® These methods entail much more analysis than a sterile data
compilation like Figure 1 but, as we shall explain, they involve as
much art as-science.

Let us define “win rate” as the fraction of plaintiff wins among all
judgments for either plaintiff or defendant. Our Removal article shows
that plaintiffs’ win rate in removed cases is very low, as compared to
state court cases and cases originating in federal court. For example,

created by their unusually high number. We do not provide data as to the remand rate
prior to 1979 because they are reliable only from fiscal 1979, when there were changes in
the Administrative Office’s coding practices.

13 See DANIEL JOHN MEADOR, AMERICAN CourTs 31-33 (2d ed. 2000).

14 See infra fig.1.

15 Moreover, between 1% and 2% of federal cases are transferred from one venue to
another. Interestingly, much like the removal rate, the transfer rate has evinced a signifi-
cant proportionate increase over recent decades. See Forum-Shopping, supra note 5, at
1526-29.

16 Compare, e.g., Acosta v. Master Maint. & Constr., Inc., 52 F. Supp. 2d 699, 706-07
(M.D. La. 1999) (upholding removal by defendant insurers on tenuous basis of foreign
arbitrability), with, e.g., Aluminum Co. of Am. v. Admiral Ins. Co., No. C93-32C (W.D.
Wash. Apr. 9, 1993) (remanding after removal by a nonparty-insurer). A prominent tactic
by defendants in tobacco litigation was to remove early and often, or even late in the game.
See, e.g., leyoub v. Am. Tobacco Co., No. CIV.A.96-0908, 1996 WL 544210, at *3 (W.D. La.
July 16, 1996) (removal after filing of complaint); Engle v. R.J. Reynolds Tobacco Co., 122
F. Supp. 2d 1355, 1358 (S.D. Fla. 2000) (removal after verdict).

17 Kevin M. Clermont & Theodore Eisenberg, Do Case Outcomes Really Reveal Anything
About the Legal System? Win Rates and Removal Jurisdiction, 83 CornELL L. REv. 581 (1998)
[hereinafter Removal]. :

18 Forum-Shopping, supra note 5; see also Kevin M. Clermont & Theodore Eisenberg,
Simplifying the Choice of Forum: A Reply, 75 WasH. U. L.Q. 1551 (1997) (defending our thesis
on transfer).
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FicurE 1: REMoOVAL AND REMAND RATES IN FEDERAL DIvERsITY CASES

Removal Rate e Remand Rate
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Source. Administrative Office data

the win rate in original diversity cases is 71%, but for removed diver-
sity cases is only 34%.1?

The explanation could be the ready one based on the purpose of
removal: by removing, defendants defeat plaintiffs’ forum advantage
and shift the biases, inconveniences, court quality, and procedural law
in the defendants’ favor.2® Alternatively, the explanation might lie
not in forum impact but instead in case selection: removed cases may
simply be a set of weak cases involving (1) out-of-state defendants who
have satisfied or settled all but plaintiffs’ weakest cases or (2) plaintiff
attorneys who have demonstrated their incompetence by already ex-
posing their clients to removal.?2! Our analysis indicated that both fo-
rum impact and case selection are at work.22 Thus, forum really does
affect outcome, with removal taking the defendant to a much more
favorable forum.2® After regression—a statistical technique that helps
to make removed cases comparable in kind to other cases and thus to

19 Removal, supra note 17, at 593, 594 tbl.1.
20 See id. at 599-602.

21 See id. at 602-06.

22 JId. at 606-07.

23 Id. at 607.
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neutralize the case-selection effect>*—the impact of removal remains
sizable and significant. The statistical analysis indicates a residual re-
moval effect for diversity cases that would reduce a plaintiff’s 50%
odds for success to about 39%.25 This 11% reduction from even odds
represents the impact of a federal forum on the case—the removal

effect.26

We also studied the transfer effect, whereby plaintiffs’ win rate
drops markedly after transfer of venue. Plaintiffs’ win rate in federal
civil cases drops from 58% in cases in which there is no transfer to
29% in transferred cases.2’

For transfer, the loss of a favorable forum, which results in a
strongly shifted balance of inconveniences and a shift of local biases,
seems to be the primary explanation, because explanations based on
differences in the respective strengths of nontransferred and trans-
ferred cases are weak.?® That is, the win rate declines largely because
the plaintiffs have lost a forum advantage. A plaintiff’s 50% odds
would drop after transfer of venue to approximately 40%, after con-
trolling for all available variables.2°

The comparison of removal and transfer suggests a consistent fo-
rum effect, whereby the plaintiffs’ loss of forum advantage due to re-
moval or transfer reduces their chance of winning by about one-fifth.
Here the insight coming from empirical research is no surprise, as it
mainly confirms what most lawyers already knew. The name of the
game indeed is forum-shopping, and so all those lawyers out there are
not wasting their clients’ money on forum fights.

This empirical result is working its way into further research. A
recent article of the doctrinal variety, in which the author attempts to
rationalize the prevailing forum-selection doctrines that permit all this
forum-shopping, builds on the established premise of a sizable forum
effect.3® More recently, Professor Kimberly Moore undertook “the
first large-scale empirical analysis of patent enforcement in the federal

24 See Kevin M. Clermont & Theodore Eisenberg, Xenophilia in American Courts, 109
Harv. L. Rev. 1120, 1129-32 (1996) [hereinafter Xenophilia] (discussing the use of mul-
tivariate regression to study the effect of party citizenship on outcome). Multivariate re-
gression is a statistical technique that quantifies the influence of each of several factors
(independent variables) on the phenomenon being studied (dependent variable). See gen-
erally MicHAEL O. FINKELSTEIN & BRUCE LEVIN, STATISTICS FOR LAWYERS 350-479 (2d ed.
2001) (applying regression analysis to various legal issues).

25 Removal, supra note 17, at 606.

26 See id. at 606-07.

27 Forum-Shopping, supra note 5, at 1511-12.

28 See id. at 1514, 1516~17, 1524-25,

29 Seeid. at 1524 & n.39 (showing reduction to 40%); ¢f. Removal, supra note 17, at 603
n.67 (showing reduction to 38% for diversity cases).

30 Antony L. Ryan, Principles of Forum Selection, 103 W. Va. L. Rev. 167, 168, 200 (2000).
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district courts.”3! Consistent with the empirical results described in
this Article, she concludes that a wide choice of forum exists in patent
litigation, that parties actively work to select forum, and that forum
continues to play a critical role in the outcome of patent litigation:32
“Forum shopping is alive and well in patent litigation.”32

C. Methods of Empirical Research

The social sciences—economics, psychology, sociology, law, and
so on—employ a variety of empirical methods. Empirical methods
are those that employ means for the systematic observation of experi-
ence in pursuit of inductive ends. The social scientists either create
experience by experiment or find experience in records, and then
they analyze this experience. In analyzing experience, the social
scientists might apply a variety of tools. The most powerful of these—
and the weapon that has enabled a revolution in legal studies—is sta-
tistics. Statistical analysis entails the assembly and organization of
plentiful data, which are almost always in the form of numbers, and
analysis of the data to reach inductive conclusions.3* In the particular
arena of legal studies, the statistical research to date divides into three
groups, which differ in their method of data assembly.

First, there are statistical analyses of published judicial decisions.3?
In a sense, this group of studies represented a systematization of tradi-
tional legal research. Instead of reporting the fruits of years of subjec-
tive reading of opinions that had crossed one’s desk, the legal scholar
turned to selecting randomly, coding tirelessly, and then analyzing
hundreds of cases. This new kind of research was a step forward. And
it has become much easier to do given the development of computer-
ized commercial databases of legal materials. But it is a very risky un-
dertaking.?®¢ On the one hand, judicial decisions represent only the
very tip of the mass of grievances.?” From that highpoint of actual
judicial decisions, it is tough to infer truths about the underlying mass

31 Kimberly A. Moore, Forum Shopping in Patent Cases: Does Geographic Choice Affect Inno-
vation?, 79 N.C. L. Rev. 889, 892 (2001).

82 Jd. at 937-38.

83 Id. at 937.

84 See generally Exchange, Empirical Research and the Goals of Legal Scholarship, 69 U. Cru.
L. Rev. 1 (2002) (presenting several articles debating the utility and relevance of applying
social science rules of inference to empirical legal studies).

35 See, e.g., DONALD R. SONGER, REGINALD S. SHEEHAN & Susan B. HAIRE, CONTINUITY
AND CHANGE ON THE UNITED STATES CoURrTs OF AppeaLs (2000); Michael E. Solimine, The
Quiet Revolution in Personal Jurisdiction, 73 TuL. L. Rev. 1 (1998).

36  See Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts
Publication in the United States Courts of Appeals, 54 Vanp. L. Rev. 71, 75 (2001) (“Under-
standing these diverse [determinants of publication] is crucial for . . . legal academics and
social scientists who rely upon databases of published opinions to track judicial
behavior.”).

37 See infra Part IILA.
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of disputes or what lies below disputes. On the other hand, published
decisions are a skewed sample of that tip of judicial decisions. A
rather small percentage of judicial decisions reach publication. This
shortcoming is becoming more serious. The publication rate even for
the heavily published decisions of the federal courts of appeals has
dipped from almost 50% in 1976 to just over 20% in 2000.38 This
reduced sample is certainly not representative of all judicial decisions.
For example, publication trends skew seriously toward publication of
reversals rather than affirmances: federal courts of appeals’ civil deci-
sions show an 82% affirmance rate for all appeals from tried judg-
ments, but their published decisions in comparable cases show only a
63% affirmance rate.?®

Second, the real heroes of empirical research create their own data
for their subsequent statistical analyses.*® They might do this by ex-
perimental work or by archival research. That is, they might, for ex-
ample, feed a series of simulated cases to a number of mock juries. Or
they might spend months stumbling around in dusty court files, and
then go out in the field to uncover each case’s real facts to which the
file coldly alludes. These methods have long been possible, and for
just as long they have gone rarely employed. And that situation will
persist into the future. Basically, the reason is that this kind of work is
a drag. It voraciously consumes time and money. Moreover, there is
no one to do it. Law-trained persons are unsuited by temperament
and training. High opportunity cost and low professional reward also
disincline them. Non-law-trained persons are, well, not trained in law.
Social scientists have plenty to study that does not require the courage
and effort of venturing into the mysterious realm of the law.

Third, the most promising group of statistical studies involves
analyses of publicly available, usually governmental, databases.*! One
could view this approach as a way to overcome the limits and risks of
published-decision research. Or one could view it as a free-riding ver-
sion of the heroic approach. It is both, because it yields valid results

38  See Kevin M. Clermont & Theodore Eisenberg, Plaintiphobia in the Appellate Courts:
Civil Rights Really Do Differ from Negotiable Instruments, 2002 U. ILL. L. Rev. (forthcoming)
(manuscript at 120, on file with authors)[hereinafter Plaintiphobia).

39 See id.

40 See, e.g., HARRY KALVEN, JR. & HANs ZEISEL, THE AMERICAN Jury (Univ. of Chi. Press
1971) (1966); see also John Kaplan, Book Review, 115 U. Pa. L. Rev. 475 (1967) (reviewing
KALVEN & ZEISEL, supra); Michael H. Walsh, The American Jury: A Reassessment, 79 YALE L.J.
142 (1969) (book review) (same). See generally Valerie P. Hans & Neil Vidmar, The Ameri-
can Jury at Twenty-Five Years, 16 Law & Soc. INQuIry 323 (1991) (assessing the historical
impact of The American Jury on legal and social science research).

41 See, e.g., Marc Galanter, Contract in Court; or Almost Everything You May or May Not
Want to Know About Contract Litigation, 2001 Wis. L. Rev. 577, 577 (describing “a low cost
bricolage strategy of trying to capture, refine, and juxtapose scattered data already in the
public domain”).
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by feasible means. Broad and growing databases are available at no
cost. Access is easy, especially given the Internet’s increasing power.
Inexpensive but sophisticated commercial statistical software now
exists, rendering the analysis step more achievable. In short, every-
thing is in place for an explosion of empirical work. So it is this group
of statistical studies that should have the biggest impact on the law.

As explicit illustrations of this third group, consider the foregoing
studies of data on forum selection, by us and by Kimberly Moore.*2
Where did all that stuff come from? It came from data gathered by
the Administrative Office of the United States Courts, assembled by
the Federal Judicial Center, and disseminated by the Inter-university
Consortium for Political and Social Research.*®> We shall be using this
one body of data throughout this Article. In an earlier article, we de-
scribed the database, and its strengths and weaknesses, in the follow-
ing way.**

These data convey details of all cases terminated in the federal
courts since fiscal 1970. When any civil case terminates in a federal
district court or court of appeals, the court clerk transmits to the Ad-
ministrative Office a form containing information about the case.*s
The forms include, inter alia, data regarding the names of the parties,
the subject-matter category and the jurisdictional basis of the case, the
case’s origin in the district as original or removed or transferred, the
amount demanded, the dates of filing and termination in the district
court or the court of appeals, the procedural stage of the case at ter-
mination, the procedural method of disposition, and, if the court en-
tered judgment or reached decision, the prevailing party and the
relief granted.*® Thus, the computerized database, compiled from
these forms, contains data concerning all of the millions of federal
" civil cases over many years from the whole country.

42 See Removal, supra note 17; Forum-Shopping, supra note 5; Moore, supra note 31.

43 See 11 ApmiN. OFFice oF THE U.S. Courts, GUIDE TO JUDICIARY POLICIES AND PROCE-
DURES transmittal 64, at II-18 to -28 (Mar. 1, 1985) (district court); 11 AbMIN. OFFICE OF THE
U.S. Courrs, StaTisTics MANUAL ch. I, at 7-43 (June 1989) (court of appeals). For a com-
plete description of the Administrative Office database, see INTER-UNIVERSITY CONSORTIUM
FOR PoLitical. AND SoclAL REeSeAarRCH, FEDERAL COURT CASES: INTEGRATED DATA BAsE,
1970-1997, ICPSR 8429 (1998). For easy access to part of this database, see Theodore
Eisenberg & Kevin M. Clermont, judicial Statistical Inquiry, at http://empiri-
cal.law.cornell.edu (last modified Sept. 20, 2002), which is discussed in Theodore Eisen-
berg & Kevin M. Clermont, Courts in Cyberspace, 46 J. LEcaL Epuc. 94 (1996). For a more
detailed discussion of this database’s strengths and weaknesses, see Removal, supra note 17,
at 585-87, Frank B. Cross, Comparative Judicial Databases, 83 JupicaTURe 248 (2000);
Kimberly A. Moore, Judges, Juries, and Patent Cases—An Empirical Peek Inside the Black Box, 99
MicHh. L. Rev. 365, 380-83 (2000).

44 Removal, supra note 17, at 585-87.
45 Id. at 585,
46 I,
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In the aggregate, the data appear reliable. Still, data of such vast
coverage, gathered under sometimes confusing instructions, must in-
volve minor gaps and misclassifications. The data were entered by many
different people over an extended period,4” although this dispersion
at least would neutralize mistakes and biases. Also, the standards for
coding have changed over time,*® which necessitates careful attention.
Only in fiscal 1979 did the Administrative Office start to record which
party prevailed by judgment in the trial court. In fiscal 1986 it began
to indicate meaningfully the citizenship of the two principal parties in
diversity cases as well as their corporate or individual status.

When working with outcomes, one faces a difficulty in dealing
with formal wins. This database records only formal outcome, as in
judgment for plaintiff or defendant.#® So a formal loss, which may
have been worthwhile for the plaintiff because of its deterrent effect
or other long-run benefit, counts as a loss. And a formal win, which
may have resulted in an unexpectedly small or economically insuffi-
cient recovery, still counts as a win. Nevertheless, formal outcomes,
especially when averaged over all cases for many years, can tell the
researcher quite a bit.

Yet another difficulty lies in limiting the focus to technical judg-
ments. Many grievances are abandoned, claims satisfied, and disputes
settled. Most litigated cases settle or terminate in some manner, short
of judgment, that prevents ascertaining the winner from afar. Never-
theless, remember that judgments comprise much more than trial
outcomes. For Administrative Office purposes, judgments might be
the result of adjudication, consent, or default, although they normally
do not include voluntary dismissals or dismissals for lack of prosecu-
tion.*® Again, then, although the researcher must keep the data’s lim-
itations in mind, the study of judgments can yield much information.

Most unfortunately, the Administrative Office data do not con-
tain many other things one would like to know. They show no particu-
lars of each lawsuit.5! For example, although the Administrative
Office form distinguishes among many subject-matter categories, in-
cluding branches of tort such as medical malpractice and motor vehi-
cle, it does not distinguish among types of claims within the
categories.2 This failing is an important limitation, because out-
comes depend heavily on the type of case. One must always control
for the case category. But one would always like to control on a finer

47 I,
48 4.
49 Id. at 586.
50 d,
51 4.
52 .
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level. More generally, the Administrative Office’s data are just a
bunch of codes about a limited number of case features. This situa-
tion restricts what one can study about the legal system, and surely
makes risky any behavioral inferences one might draw therefrom. But
these data are markedly better than nothing, and other databases do
and will exist for the study of other legal matters.

II
PrRETRIAL: HEREIN OF REFORM

A. Disposition Time

The pretrial phase of litigation obviously is the lengthiest phase.
Naturally, then, it has been the focus of reform efforts to speed up
litigation. Reform has overhauled pleading and motion practice,
while adding disclosure, discovery, and conference mechanisms. Just
as naturally, one would think, the reformers would have demanded
empirical groundwork. But they have not. Instead, they have pro-
ceeded largely on the basis of logic and intuition.

It is also not surprising that reformers focus on delay in litigation,
whether in the pretrial phase or in the other phases of a lawsuit. “De-
lay in the courts is unqualifiedly bad.”®® Justice delayed is justice de-
nied, after all. And there is plenty of delay for everyone.

Figure 2 shows delay, although it does not support a view that the
problem has increased recently. The upper dashed line shows the av-
erage time from filing to termination for those cases that the procedu-
ral progress code indicates were resolved during or after trial. More
importantly, the lower dashed line shows the time from filing to termi-
nation for the much more numerous cases resolved before trial be-
gins.>* These untried cases do not take that long to reach
termination, and the mean length of time to termination has not in-
creased over the years despite the considerable increase in the courts’
caseload as indicated by the solid line.5?

Moreover, there is good reason to proceed with wariness before
accepting the truth either of old maxims about delay or of new pro-
posals for reform based merely on logic and intuition. Both recent
theoretical work and recent empirical study argue for such caution.

58  Hans ZeiseL, HARRY KALVEN, JR. & BERNARD BucHHOLZ, DELAY IN THE COURT, at xxii
(2d ed. 1978).

54 The Administrative Office data underlying Figure 2 show that during the whole
thirty-year period, 95% of terminations occurred before trial began. Over that time, the
percentage has been increasing, as the incidence of trial has decreased.

55  The solid line in Figure 2 shows the raw number of terminated cases per year.
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Ficure 2: TIME TO TERMINATION OF FEDERAL CrviL CASES
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Theoretical work argues that delay is not necessarily an evil.>¢ De-
lay is an unavoidable feature of life, and it is not an evil in itself.?” The
only evil is excessive delay, where excessive means that the costs of
delay outweigh its benefits.58 The costs of figuratively queuing to try a
case tend to be exaggerated, because the parties can engage in other
pursuits while waiting.5® Queuing in fact has some benefits, such as
lowering the demand for trials.5°

Another study, both empirical and theoretical, shows that the
many obvious reforms simply have not worked and will not work to
reduce delay.6! The study’s basic insight is that any reduction in delay
increases the incentive to litigate and reduces the parties’ incentives
to settle, with the consequent increase in litigation offsetting the re-

56 See RicHARD A. PosNER, Economic ANALysis oF Law § 21.12 (5th ed. 1998); Richard
A. Posner, An Economic Approach to Legal Procedure and fudicial Administration, 2 J. LEGAL
Stup. 399, 445-48 (1973).

57  See Posner, supra note 56, at 445-46.

58  See id. at 445.

59 See POsNER, supra note 56, § 21.12, at 637.

60 See id. § 21.12, at 637-38.

61  See George L. Priest, Private Litigants and the Court Congestion Problem, 69 B.U. L. Rev.
527 (1989); ¢f. John Leubsdorf, The Myth of Civil Procedure Reform, in CiviL JusTICE IN CRIsIs:
CoMPARATIVE PERrsPECTIVES OF CiviL PROCEDURE 53 (Adrian A.S. Zuckerman ed., 1999)
(questioning more generally the efficacy of procedural reform).
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duction in delay.®? Most attempts at reform, such as adding judges,
will only increase the number of trials, rather than decrease the time
to disposition. Adding judges to the system to reduce congestion is
similar to expanding the number of freeway lanes, an improvement
that would draw traffic off the side streets and from public transporta-
tion.%® More cases might flow into the system, and the lesser burden
of litigating might reduce the subsequent incentives to settle, so the
increased number of judges would adjudicate at basically the same
speed.

Empirical work in this area is rare because of the scarcity of data
and the inherently complex nature of the relevant research questions.
It is unclear even what to measure, no less how to measure in a con-
trolled way. However, the empirical work that exists is consistently dis-
couraging for reformers. A recent study utilized state court data to
demonstrate that the use of particular processes, such as alternative
dispute resolution (ADR), does not correlate with shortened disposi-
tion times, while the factors that do so correlate, such as forum locale
and case category, are simply beyond the reach of process-oriented
reform.%4

Some related empirical work that we have done further counsels
caution. Using the Administrative Office database of federal civil
cases, but limiting our search to sizable tort and contract categories
that clearly involved a choice between jury and judge trial, we showed
that judge-tried cases last longer than jury-tried cases over their lives
on the docket even though actual jury trials themselves proceed twice
as slowly as judge trials: the mean judge-tried case spends 755 days on
the district court docket, while the mean jury-tried case terminates in
678 days.%> That is, although most commentators have assumed that
the wait in the jury queue was longer than the wait for a judge’s trial
and decision,%¢ the reality is the opposite. The most likely explanation
is that the press of other duties leads judges to interrupt bench trials
and postpone their eventual decisions.®? Consequently, any reform

62 See Priest, supra note 61, at 533-39.

63 See Posner, supra note 56, at 448.

64 See Michael Heise, Justice Delayed?: An Empirical Analysis of Civil Case Disposition Time,
50 Case W. Res. L. Rev. 813 (2000).

65  Theodore Eisenberg & Kevin M. Clermont, Trial by Jury or Judge: Which Is Speedier?,
79 JubicaTure 176, 176-78 (1996) [hereinafter Speed].

66 See, e.g., POSNER, supra note 56, § 21.13, at 641 (“Court queues are almost always
greatest for parties seeking civil jury trials. . . . Parties are . .. ‘charged’ more for jury trials
by being made to wait in line longer.”); Leon Sarpy, Civil Juries, Their Decline and Eventual
Fall, 11 Lov. L. Rev. 243, 255-56 (1963) (similar implication); see also GORDON BERMANT,
Jok S. CeciL, ALAN J. CHASET, E. ALLaN LIND & PaTricia A. LomBarD, Fep. JupiciaL CTr.,
PrOTRACTED CiviL TRIALS: VIEWS FROM THE BENCH AND THE Bar 43-45 (1981) (reporting
survey results).

67  Speed, supra note 65, at 199.
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aimed at restricting jury trials in order to reduce delay®® is apt to be
counterproductive. Thus, we added the note of caution that assump-
tions about delay are risky, making empirical study a necessity.

B. Mandatory Disclosure

One of the most controversial pretrial reforms of recent times has
been mandatory disclosure.®® The federal rulemakers introduced this
new mechanism in 1993.70 Parties now must disclose certain core in-
formation that elaborates on the pleaded facts, without awaiting a dis-
covery request. Under Federal Rule of Civil Procedure 26(a), there
are three distinct types of disclosure: initial disclosures, expert infor-
mation, and pretrial disclosures.”!

In particular, the 1993 version of Rule 26(a) (1) required disclo-
sure, as the so-called initial disclosures, of routine evidentiary and in-
surance matters. These matters comprised (1) individuals “likely to
have discoverable information relevant to disputed facts alleged with
particularity in the pleadings,” (2) documents and things “in the pos-
session, custody, or control of the party that are relevant to disputed
facts alleged with particularity in the pleadings,” (3) computation of
claimed damages, and (4) insurance agreements that might cover part
or all of an eventual judgment.”? However, districts by local rule
could alter these initial disclosure obligations.”® Indeed, almost half
the districts opted out of the standard scheme by diminishing initial
disclosure to some degree.”#

The federal rulemakers’ introduction of mandatory disclosure
aimed at achieving some savings in delay and expense, and also at
moderating litigants’ adversarial behavior in the pretrial process.”
They credited as their inspiration the anecdotal advocacy of disclosure
in law review articles by Professor Wayne Brazil and by Judge William

68  See Heise, supra note 64, at 815-16 (describing two broad approaches to procedural
reform).

69 Seg, e.g., Stephen B. Burbank, Ignorance and Procedural Law Reform: A Call for a Mora-
torium, 59 Brook. L. Rev. 841, 845-46 (1993) (“[O]ne would have thought both that care
in drafting should produce an easily comprehensible rule and that a vehicle of cultural
change should not be riddled with escape hatches.”); see also Carl Tobias, Civil Justice Delay
and Empirical Data: A Response to Professor Heise, 51 Case W. Res. L. Rev. 235, 237-38, 24446
(2000) (observing the controversy surrounding the 1993 amendment of Rule 26).

70 See FeD. R. Civ. P. 26 advisory committee’s note (1993 amendment).

71  Fep. R, Civ. P. 26(a).

72  Fgp. R. Cv. P. 26(a) (1) (A)=(D) (1993) (amended 2000).

73  Fep. R. Civ. P. 26(a) (1) (1993) (amended 2000).

74 See DONNA STIENSTRA, FED. JubiCIAL CTR., IMPLEMENTATION OF DISCLOSURE IN THE
UNITep STATES COURTS, WITH SPECIFIC ATTENTION TO COURTS' RESPONSES TO SELECTED
AMENDMENTS TO FEDERAL RULE OF CiviL PROCEDURE 26 (1998).

75 See FED. R. Civ. P. 26 advisory committee’s note (1993 amendment).

HeinOnline --- 88 Cornell L. Rev. 132 (2002-2003)|




2002] LITIGATION REALITIES 133

Schwarzer.”® However, critics claimed that disclosure, in its routine
operation and by the consequent disputes, would actually increase de-
lays and expenses.”” Also, critics argued that disclosure would
counterproductively clash with the prevailing adversary system and
with the Rules’ notice pleading scheme.”® After the rulemakers’ intro-
duction of disclosure, the unabating controversy prompted them fi-
nally to commission empirical studies from both the Federal Judicial
Center (FJC)7® and the RAND Institute for Civil Justice (RAND).80

The FJC reported a survey of two thousand attorneys involved in
one thousand general civil cases terminated in 1996 that were likely to
have some discovery activities, a survey with a 59% response rate.?!
Most of the responding attorneys felt that initial disclosure had no
effect on delay or fairness, but, of those who detected effects, more
attorneys believed the effects to be positive than negative.82 Also, the
respondents rarely reported fears of increased satellite litigation.®* Fi-
nally, by statistical analysis of its small sample of cases, the FJC found
that the use of initial disclosure tended to shorten actual disposition
time.84

The RAND report used its preexisting data to compare a small
group of district courts with local rules requiring some type of disclo-
sure during 1992-1993 to another small group with no such rules.?®
The data included the attorneys’ subjective measures of satisfaction
and sense of fairness, as well as objective measures of attorneys’ hours
worked and case disposition time.®¢ RAND found no significant effect

76 See id. (citing Wayne D. Brazil, The Adversary Character of Civil Discovery: A Critique
and Proposals for Change, 31 Vanp. L. Rev. 1295, 1348 (1978), and William W Schwarzer, The
Federal Rules, the Adversary Process, and Discovery Reform, 50 U. Prrr. L. Rev. 703, 721-23
(1989)).

77 See, e.g., Order of April 22, 1993, 507 U.S. 1089, 1099 (Scalia, ]., dissenting).

78  See, e.g., Alfred W. Cortese Jr. & Kathleen L. Blaner, A Change in the Rules Draws Fire,
Nat’L LJ., Oct. 18, 1993, at 25, 26.

79 THoMas E. WILLGING, JoHN SHAPARD, DONNA STIENSTRA & DEAN MILETICH, FED. JU-
DICIAL CTR., DISCOVERY AND DiSCLOSURE PRACTICE, PROBLEMS, AND PROPOSALS FOR CHANGE:
A Casi-Basep NATIONAL SURVEY OF COUNSEL IN CLOSED FEDERAL Civil Cases (1997).

80  James S. KakaLik, DEBORAH R. HENsLER, DANIEL MCCAFFREY, MARIAN OSHIRO,
NicHoras M. Pace & Mary E. Vaiana, INsT. FOR CIviL JusTICE, DISCOVERY MANAGEMENT:
FURTHER ANALYSIS OF THE CIviL JusTicE REFORM Act EvaLuaTion DaTta (1998).

81  WILLGING ET AL., supra note 79, at 1, app. A at 57-58.

82 Jd. at 26 & tbl.17.

83 See id. at 27.

84 See id. at 55,

85  KAKALIK ET AL., supra note 80, at 1-3. RAND had gathered the data at the request
of the Advisory Committee on Civil Rules of the Judicial Conference of the United States,
as part of an independent evaluation mandated by the Civil Justice Reform Act of 1990. See
id. at v, xv & n.1, For a description of the data set, see id. at 3-5.

86 See id. at 5-8, 6 n.4.
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of disclosure on fairness sensed, hours worked, or disposition time,
but mandatory disclosure did markedly lower attorney satisfaction.8”

In 2000, based on these two imperfect studies, the rulemakers
amended Rule 26(a) (1) to prohibit district courts from opting out of
the initial disclosure requirements, to exempt eight specified catego-
ries of proceedings from initial disclosure, and, most importantly, to
change the scope of the initial disclosure obligations.®® Now, a party
need only disclose witnesses, and documents and things in the party’s
custody or control, “that the disclosing party may use to support its
claims or defenses.”® Such disclosures of favorable information need
no longer be triggered by “disputed facts alleged with particularity in
the pleadings.”®0

Kuo-Chang Huang, a graduate student at Cornell Law School,
recognized the shortcomings of the two previous studies and per-
formed his own clever study of disclosure using the Administrative Of-
fice data.”! Among other statistical analyses, he “vertically” compared
disposition time in the years before a district court required initial
disclosure with disposition time after adoption of such disclosure.92
He also “horizontally” compared district courts that required initial
disclosure with district courts that had opted out of such disclosure.%®
Applying multivariate regression, Huang showed that adoption of ini-
tial disclosure tended slightly but significantly to slow down disposi-
tion.%¢ He concluded that, because it has almost no practical effects,
this controversial device has no justification.®® Thus, the rulemakers
would have been better advised just to eliminate initial disclosure.%¢

C. Need for Empirical Research

Our lesson here is an obvious one, and others have made it al-
ready. Not only do practitioners and students need to attend to em-

87 See id. at 48-52.

88  See Fep. R. Civ. P. 26(a)(1); Fep. R. Civ. P. 26 advisory committee’s note (2000
amendment).

89  Fep. R. Cwv. P. 26(a)(1).

90 Compare Fep. R. Civ. P. 26 advisory committee’s note (2000 amendment) (discuss-
ing the requirement of identification of “witnesses and documents that the disclosing party
may use to support its claims or defenses”), with FEp. R. Civ. P. 26(a) (1) (1993) (amended
2000) (incorporating the “relevant to disputed facts alleged with particularity in the plead-
ings” standard for matter subject to initial disclosure).

91  Kuo-Chang Huang, Mandatory Disclosure: A Controversial Device with No Effects, 21
Pace L. Rev. 203 (2000).

92 [d. at 242-44.

93 Id

94 See id. at 255, 263.

95 [d. at 262-64.

96 Id. at 264; see also Jeffrey W. Stempel, Ulysses Tied to the Generic Whipping Post: The
Continuing Odyssey of Discovery “Reform,” Law & CoNTEMP. ProBs., Spring/Summer 2001, at
197, 225-28 (questioning the justifications for and utility of the federal disclosure rules).
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pirical methods, but so do commentators on the legal system ranging
from academics to journalists. Most of all, empirical studies must be
put before those who govern the system. Indeed, there is a “compel-
ling need for public policymakers to commission expert, independent
evaluations that systematically gather, analyze, and synthesize depend-
able empirical data.”®” The data might come from archival research,
or they might even come from field experiments conducted with the
help of local rules.%®

Then the policymakers must “closely consult and carefully apply
the material assembled when reforming civil justice.”®® There is a de-
mand-side problem as well as a supply-side problem with empirical
studies: almost nobody in power pays attention to the few studies that
do exist.1% The courts’ strange experience with mandatory disclosure
serves as a fine example of what can go wrong.

I
SETTLEMENT: HEREIN OF SELECTION

A. Importance of Settlement

Most lawsuits do not make it all the way through the pretrial prac-
tice we have just examined. Indeed, most disputes do not even be-
come lawsuits. Injured persons abandon or settle the overwhelming
majority of grievances at some point along the line.!0!

A useful image is the so-called grievance pyramid on the next
page. This image represents, as one progresses up the steps of the
pyramid, how the whole realm of experiences narrows to disputes, a
subset that produces in turn those selected cases we can study in
archives like the Administrative Office database. Infinite experiences
produce countless disputes, which yield few cases. For example, only
a small percentage of grievances ripen into claims, by the aggrieved’s
voicing the grievance to the injurer; most aggrieved persons accept
their injury, taking it as part of life or just figuring that no remedy is
available; tellingly, the theorists in this subject sometimes refer to ac-
ceptance as “lumping it.” Similarly, most disputants never make it to a
lawyer, much less to a courthouse.

97  Tobias, supra note 69, at 244,
98 Seeid. at 242 & n.36, 245 & n.46. But see Garth, supra note 3, at 106-13 (cataloguing
the difficulties of such reform-oriented research).
99  Tobias, supra note 69, at 249,
100 See Michael Heise, The Future of Civil Justice Reform and Empirical Legal Scholarship: A
Reply, 51 Case W. Res. L. Rev. 251, 251-54 (2000).
101 In this subpart, we draw heavily from Ricuarp H. FIELD, BENjAMIN KAPLAN & KEVIN
M. CLERMONT, MATERIALS FOR A Basic COURSE IN CrviL PROCEDURE 5-11 (7th ed. Supp.
2002).
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